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The Albany County Bar Association has been certified by the NYS 
Continuing Legal Education Board as an Accredited Provider of 
CLE in the State of New York and has also been given approval to 
provide non-traditional CLE format courses.  For a list of our CD’s, 
or additions to our programs, please visit our website: http://www.
albanycountybar.com.  Hardship Scholarships available, contact 
the ACBA’s office

What to Do With All This Money?  
The How To’s for Setting Up Trusts 
(Appropriate for both newly admitted and experienced attorneys)

June 16	 Dale Miller
	 30 S. Pearl Street at Omni Plaza, Albany
	 12:15 PM Registration
	 12:30 - 2:30 PM Seminar

Topics:	 Irrevocable Trusts; Revocable Living Trusts; 
	 Special Needs Trusts

Speaker:	 Edward V. Wilcenski, Esq., �-�R�Q�H�V���:�L�O�F�H�Q�V�N�L��
	 �	���3�O�H�D�W�����3�/�/�&

Your client has just received funds due to a settlement agreement 
or jury award - what to do with the money now?  Your client would 
like to leave money in a trust for his/her family - which type of trust 
is best?

Our profession is focusing more and more on Trust/Estates and 
Elder Law these days.  Our clients are wealthier and call upon their 
attorneys to help them find ways to provide for their loved ones 
in the future.  This program is designed to inform attorney of the 
different types of basic irrevocable trust, revocable living trusts and 
special needs trust, as well as ways to protect your client’s monetary 
rewards as a result of a settlement or jury award.

Price:	 Member $75; Non-Member $90; 
	 Non-Lawyer $50
Menu	 Miso Glazed Tilapia Filet OR
Choice:	 Char Grilled Chicken Medallions with Whole Grain 
	 Mustard Lime Butter
CLE
Credit:	 2 hours of Professional Practice

  Continuing Legal Education

In 1093 Group, LLC v. Canale, 72 A.D.3d 1561 (4th Dept., 2010), 
the Appellate Division, Fourth Department, addressed the question of 
liability of both a subsequent purchaser and prior landowner for a 
petroleum spill on their property.  In Canale,  the plaintiff, a subsequent 
purchaser of property, sued the prior owner seeking to hold her liable 
under Article 12 of the New York Navigation Law for approximately 
$50,000 in costs incurred in cleaning up petroleum contamination 
caused by a leaking underground storage tank on the property.  The 
Erie County Supreme Court granted the plaintiff’s cross-motion for 
summary judgment and the previous owner appealed.

The Fourth Department began its analysis by reaffirming that in order 
to establish the liability of a party as a “discharger” under Article 12 
of the Navigation Law, the plaintiff has the initial burden to prove 
that the party actually caused or contributed to the discharge.  Citing a 
line of past Navigation Law cases, the Court stated that a Navigation 
Law claim can only be brought by an “injured person,” �Z�K�R�� �L�V�� �Q�R�W��
�U�H�V�S�R�Q�V�L�E�O�H���I�R�U���W�K�H���G�L�V�F�K�D�U�J�H.  Thus, a subsequent purchaser cannot 
assert a Navigation Law claim against a prior property owner if the 
leak occurred during the time that the subsequent purchaser owned the 
land (making that subsequent owner liable for the spill).  

The Fourth Department, citing one of its own Navigation Law 
precedents, Drouin v. Ridge Lumber, 209 A.D.2d 957 (4th Dept., 
1994 ), stated that “liability as a ‘discharger’ is based upon conduct 
not status.  Article 12 [of the Navigation Law] speaks in terms of 
imposition of liability upon ‘dischargers’ or persons ‘responsible for 
the discharge….and discharge is defined, in turn, in terms of an ‘action 
or omission resulting in’ a petroleum spill (Navigation Law § 172[8]). 
Nothing in the statute could be construed as making a landowner 
responsible solely because it is a landowner.”  

In light of its interpretation of the scope of landowner liability under 
the Navigation Law, the Court ruled that the plaintiff failed to meet it 
initial burden of showing that the discharge occurred during the time 
that the prior landowner owned the property and not during the time in 
which it (the plaintiff) owned it.  Accordingly, the Court unanimously 
reversed the judgment of the Supreme Court in this case. 

For Navigation Law practitioners, both plaintiff and defense counsel, 
this case will be useful.  It succinctly summarizes the burden necessary 
for establishing the liability of a both a prior owner and subsequent 
purchaser of petroleum contaminated property.  Further, it reaffirms 
that Navigation Law liability of a property owner is not based upon 
status of an owner but, rather, upon a party’s act or omission resulting 
in a petroleum spill.

By: Gary S. Bowitch, Esq.
bowitchlaw@earthlink.net 

Landowner Liability for 
Petroleum Spills Reviewed 
by the Fourth Department
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Albany County Bar Association’s 
16th Annual Saratoga Track Day At the Rail 

Immediately following a CLE on August 20, 2010

Courtyard by Marriott at Saratoga Springs 
11 Excelsior Avenue, Saratoga

Speaker: Hon. Randolph Treece 
Topic: Motions to Withdraw 

Additional speaker TBA 

10:45 AM CLE Registration 
11:00 AM – 12:00 PM Seminar/Lite Fare 

(Appropriate for both newly admitted and experienced attorneys)

CLE Credit: 1 Hours of Professional Practice

--- CLE only: $45 per person --- Track only:  $65 per person --- 
--- CLE & Track:  $110 per person ---

(Limited availability of Track Tickets)

* Includes Admission (Club House) * A Lavish Buffet 
 * Post Parade Racing Program * Tax & Gratuity:  

Gates open at 11 a.m. (Post Time at 1:00 PM) 
 & the Buffet available at 11:30 a.m. 

--Tickets available at the ACBA's Office –

Dress Code:  No jeans or shorts permitted; Gentlemen must wear jackets & a collared 
shirt; Ladies must wear dresses skirts or pant suits.

*********************************************************************** 
 _____ CLE Only _____Track only ______ CLE & Track

My check in the amount of $ _________________ is enclosed. 
Please include the names & E-mail of those who will be attending

Make checks payable to the Albany County Bar Association and remit to The 
Stedman House, 1 Lodge Street, Albany, NY 12207.


