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about the care of their children. However,
joint decision making does. And here is
an easy rule to guide parents: Let’s call it
the “golden rule” of joint parental decision
making. If a decision is to be made about
a child by the other parent and you would
want to be part of the decision making
process, then the other parent should be
included if you are the one thinking about
making that same decision. In other words,
treat the other parent like you would want
to be treated.

In truth, the most important decisions
that are made for a child are the dozens
that are made each day by each parent then
caring for the child. Did they eat a healthy
meal? Did they get their homework done?
Are they properly groomed and dressed?
Are they on time and prepared for school?
Did they get enough sleep? Were there
consequences for their misbehavior? Did
the parent provide a good example and
express to the child their love? Did the
parent show respect and consideration
for the child’s other parent? The goal of
two parents should be to duplicate in each

household the child rearing practices
that they would use if they were happily
married and living together-that, in a
nut shell, describes what is in the best
interests of a child.

Footnotes

i. Virtually all of the cases collected in the notes to
McKinney’s DRL and FCA under the headings “Joint
custody and “Sole custody” are expansions or contractions
of the Braiman decision (44 NY2d 584 [1978]). In that
case the Court of Appeals held that joint custody was not
supportable when the parents are severely antagonistic
and embattled. The “inability to cooperate” rule set forth
in Braiman was later reaffirmed by Court of Appeals in
Matter of Bliss (56 NY2d 995[1982]

ii. There are any number of laws that restrict a parent’s
legal decision making authority over his or her child.
Here is a partial list:

1. A parent may not let his child purchase, or consume
alcohol outside a home setting, until the child is 21.
(Alcohol Beverage Control Law § 65-B)

2. A parent may not allow his child to drive a car until age
16. (Vehicle and Traffic Law Article 19)

3. A parent may not permit his child to be a passenger in
his car unless seat belted or, if less than 4, in a car seat,
or less than 70 1bs in a booster seat. (Vehicle and Traffic
Law §1229[c])

4. A parent may not permit his child to ride a bike or
a scooter without a helmet. (Vehicle and Traffic Law
§1238, County Law No. “C” for 2001)

5. A parent must submit his or her child to a series of
vaccinations. (Public Health Law § 2164)

6. A parent may not permit a child less than 16 to possess a
BB gun, hand gun, shot gun or rifle. (PL § 265.05)

7. A parent may not permit his child to purchase cigarettes.
(Public Health Law §1399-C [3])

8. A parent may not permit a child less thanl6 to be
employed in most occupations.(Labor Law §139 et seq.)

9. A parent may not permit a child to marry if the child is
less than 14 or, if less than 16, without court approval (DRL
§15, 15-a)

10. A parent may not permit his child less than 16 to enter a
bar without adult supervision. (PL § 260.2[1])

11. A parent may not permit his child to get a tattoo. (Penal
Law § 260.21[2])

12.A parent may not permit a child less than 18 to hunt bear
or deer or less than 16 to hunt other wildlife with a firearm.
(Environmental Conservation Law-11-0703 [3])

13. A parent may not permit his child to appear in a
professional wrestling or boxing match if less than 16 and,
if less than 14, the child may not attend such a performance.
(Unconsolidated Laws § 8921)

14. A parent may not permit his child less than 10 to operate
a snowmobile off the parent’s land. (Parks, Recreation and
Historic Preservation Law § 25.19)

15. A parent must send his child to a full time school from
age 6 to 16. (Education Law Article 65)
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Change of Scene

If you have relocated and would like your updated information listed in
our monthly newsletter, please email us at acba@albanycountybar.com
or fax us at 445-7511.

The Murray Law Firm, PLLC is pleased to announce that
Joseph C. Berger, Esq. has joined the Firm Of Counsel. Mr.
Berger has over 30 years of experience in litigating cases in State
and Federal Courts in the areas of land use and environmental
law, real property, intellectual property rights, employment
discrimination, contracts, personal injury, and matrimonial law.
Prior to joining the Firm, Mr. Berger served as in-house counsel
for General Electric Company, and was founding partner of
Berger, DuCharme, Harp & Clark, LLP.

Lance R. Hartwich is pleased to announce the recent opening of
the Law Office of Lance R. Hartwich, 376 Broadway, 2" Floor,
Schenectady, New York 12305; Tel. 377-9096, ext. 22; Fax
377-9108; E-mail: HartwichLaw@gmail.com. He remains Of
Counsel to Parisi, Coan, & Saccocio, PLLC. Lance’s new practice
will focus on civil litigation and appeals, criminal defense, and
Vehicle and Traffic Law defense.

Jennifer Tocci O’Neil is now practicing out of her home and can
be reached at P.O. Box 6, Latham, NY 12110; Tel: 785-5252;

Fax: 785-7332; E-mail: joneil@tptlaw.com.

Effective April 1%, Meredith Savitt has moved her law practice
to 636 Delaware Avenue, Delmar, New York. Tel: 475-9844;
Fax: 475-9846; E-mail: savittlaw@yahoo.com. She continues
to practice in the area of labor and employment law and litigation
on behalf of management and individuals.

Larissa C. Wasyl has joined the firm Grasso, Rodriguez &
Grasso, 751 State Street, Schenectady, NY 12307. Tel: 393-

8011; Fax: 393-7110; E-mail: LarissaWasyl@hotmail.com.

Spring Is Coming
Keep Your Eye Out for all
of our Special Events

Law Day Run
Golf Outing at Turning Stone
Track Day

Environmental Update — April 2009

By: Gary S. Bowitch, Esq.
bowitchla arthlink.net
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Second Circuit Court of A
Recovery Rights Under C

In W.R. Grace & Co. v. Zotos International, Inc.,  F3d |,
WL 564048 (2" Cir., 2009), the Second Circuit Court of Appeals
addressed the question of whether and under what specific
circumstances a potentially responsible party (PRP) can seek
recovery of its response costs against another PRP under the
Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA).

Three specific CERCLA provisions relating to cost recovery
and contribution rights for parties which have incurred response
costs cleaning up a contaminated site were the focus of the
Second Circuit’s analysis in W.R. Grace:

* CERCLA §107(a)(4)(B), which provides that a party
which meets one of the four criteria for being deemed a PRP
under CERCLA shall be liable for “(B) any other necessary
costs of response incurred by any other person consistent
with the national contingency plan;”;

* CERCLA §113(f)(1) which states that “[a]ny person
may seek contribution from any other person who is liable
or potentially liable under [§107(a)]...during or following
any civil action” under CERCLA Sections 106 or 107; and

* CERCLA §113(H)(3)(B) which provides that a “person
who has resolved its liability to the United States or a State
for some or all of a response action...in an administrative or
judicially approved settlement may seek contribution from
any person who is not a party to” such settlement.

In W.R. Grace, W. R. Grace acquired a contaminated site in a
1978 purchase of another company’s assets. Grace alleged that
Zotos International arranged for the disposal of hazardous wastes
at this site. In the 1980s, Grace entered into two administrative
Consent Orders with the New York DEC under which Grace
agreed to investigate and remediate the site and reimburse the
DEC for about $20,000 in State response costs. Grace did not
admit liability under these Consent Orders and voluntarily agreed
to carry out the Orders’ investigative and remedial obligations.
Grace cleaned up the site and by 2004 had incurred $1.7 million
in remedial costs.

Grace commenced this action in 1998, originally seeking
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contribution from Zotos under CERCLA §113(f). After a
bench trial the District Court ruled that Grace was not entitled
to contribution under that provision because it found that Grace
was neither a party to a civil suit under CERCLA or a party to
a settlement.  Grace appealed arguing that it was entitled to
contribution under CERCLA §113(f)(3)(B) or, alternatively, that
it could recover some of its costs under §107(a)(4)(B).

During the pendency of this action and appeal, the Supreme
Court decided two cases -- critical to the Second Circuit’s
decision in this case -- which resolved open questions regarding
these cost recovery and contribution provisions of CERCLA.
In Cooper Industries, Inc. v. Aviall Services, Inc., 543 U.S.
157 (2004), the Supreme Court held that a party can bring
a contribution claim under §107(f)(1) only if that party had
been subject to a civil action under CERCLA §106 or §107.
The Second Circuit correctly noted that previous to Cooper
Industries most courts had held that only §113(f) provided a PRP
with a cause of action for reimbursement from another PRP and
that §107(a) was reserved for actions by innocent parties. In
United States v. Atlantic Research Corp, 127 S. Ct. 2331 (2007),
however, the Supreme Court again clarified the scope of these
provisions ruling that “the plain terms of §107(a)(4)(B) allow a
PRP to recover costs [it incurred in cleaning up a site] from other
PRPs.” 127 S Ct. at 2339.

Given these rulings, the Second Circuit first analyzed whether
Grace had a cause of action against Zotos for contribution under
§113(f). Grace acknowledged, and the Court agreed, that in
light of Cooper Industries, it did not have a right of action under
§113(f)(1) because it was not previously subject to a civil suit
under either §106 or §107. In deciding whether Grace had a
cause of action under §113(f)(3)(B), the Court had to examine
whether or not the Consent Order which Grace entered into with
DEC qualified as an administrative settlement resolving Graces’
CERCLA liability. The Court found that the Consent Order only
settled the DEC’s state law claims against Grace and that it did
not, in fact, resolve Grace’s liability under CERCLA. The Court
concluded that DEC Consent Order was not an “administrative
settlement cognizable under section 113(f)(3)(B)” and, thus,
affirmed the District Court’s decision denying Grace’s right to
bring a contribution action against Zotos under this provision.

Next, the Court evaluated whether, in light of Atlantic
Research, Grace could assert a claim under §107(a)(4)(B). Zotos
argued that because Grace was “compelled” to incur cleanup
costs under the DEC Consent Order, that Grace had not incurred
response costs within the meaning of §107(a). Examining the
definition of response costs and the scope of Atlantic Research,
the Second Circuit found that that cost recovery rights under
§107 are not limited only to an “innocent” party (i.e., a PRP has
a cause of action) but also held that this right is not limited only
to a party which “voluntarily” cleans up a site. Thus, the Court
found that the fact that Grace, a PRP, entered into a Consent
Order with DEC to cleanup the site did not preclude it from
bringing an action pursuant to §107(a). The Court noted that

Zotos’ interpretation of the statute would discourage parties from
entering into voluntary agreements with the State which would
lead to cleanups with proper regulatory oversight. Moreover,
in the Court’s view, it would be wholly contrary to CERCLA’s
purpose to interpret the statute such that a PRP, such as Zotos,
would bear no financial responsibility for the cleanup, while a
party such as Grace, that agreed to voluntarily remediate the site,
would bear the full financial burden of the remediation.

Finally, having decided that Grace could pursue its claim against
Zotos under §107(a)(4)(B), the Court noted this subsection
only allows for the recovery of “necessary cost of response...
consistent with the national contingency plan.” Since the District
Court had decided that Grace had no cause of action at all, it had
not made any ruling on the nature of the costs incurred by Grace.
Accordingly, the Second Circuit remanded the matter back to the
District Court for further proceedings on this issue.
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Calendar of Events

April 2 & 7 2009 Mock Trial Tournaments,

Albany Family Court, 5:00 PM
April 14 ACBA Board Meeting, 4:00 PM
April 17 Annual CPLR Update, Marriott, 12:15 PM
April 24 Annual Law Day Run Against Domestic Violence
April 28 POA CLE, Marriott, 11:45 AM
May 1 Annual Law Day
May 8 Minefield/Pitfalls/Booby Traps CLE,

Nurses Association, 9:00 AM
May 12 ACBA Board and Stated Meeting
May14 Update on Evidence CLE

Jack’s Oyster House, 12:15 PM
June 5-6 Tri County CLE, Turning Stone Casino
June 11 Marketing and Ethics CLE,Yono’s, 11:45 AM
June 16 Lose Your Job CLE,

East Greenbush Community Library, 2:15 PM
July 31 Annual Track Day

Adpvertising Policy The ACBA Newsletter

Advertising appearing in the ACBA Newsletter
does not presume endorsement of products and
services by the Albany County Bar Association.

Classified Advertising Policy

Classified Advertising Policy: All ads must be prepaid and
in writing. We also hold the right to edit all ads. For display
advertising rates and information, please call (518) 445-
7691. All ads must contain wording “Paid Advertising” at
the top. It shall be the policy of the Albany County Bar
Association that no advertisement should indicate any
preference, limitation, specification, or discrimination based
on color, handicap, religion, sex, national origin, or age.

Change of Scene and Bench & Bar in the News: Provided
at no cost to our members. All notices must be submitted
in writing.

Deadline: The third Friday of the prior month is a good
rule of thumb. The deadline for the May issue is April
17th. Mail ad copy and payment to Albany County Bar
Association, The Stedman House, 1 Lodge Street, 2nd
Floor, Albany, NY 12207.

Rates and Deadlines

Albany County Bar Association Rates: Member: $25 in our
classified section (approximately 30-40 words) additional
fees may be incurred as the number of words increase.
Non-member: $75 in our classified section (approximately
30-40 words) additional fees may be incurred as the
number of words increase. There is also an additional $10
charge for Blind Ads. Seminars announced: $60 (approx.
30-40 words).

The rates for all photo ready ads are:

Full page (8.5” x 11””) = $500;

1/2 page (8.5” x 5) = $350;

1/4 page (3 1/2 “x 57) = $275;

Business card size (3 1/2 “x 2 1/2 <) = $175.

For more information contact the ACBA’s office.






