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CLARENCE DARROW VIGNETTES

“Good lawyers have 3 ears and no mouth”,
Clarence Darrow

Impeachment by Omission: Tactics
(A Dichotomy in New York Law?)

By: Ray Kelly, Esq.

When practitioners attempt to impeach witnesses regarding an
omission of a crucial fact in a prior statement, the Bornholdt
standard (People v. Bornholdt, 33 N.Y.2d 75 at 88 [1973]) and
the separate, but related, Savage standard (People v. Savage,
50 N.Y.2d 673 at 679 [1980]), raise issues regarding what
foundation must be laid before impeachment by omission will
be permitted in the discretion of the trial court (see People v.
Duncan, 46 N.Y.2d 74 at 80 [1978]).

Under Bornholdt, it is well established that a witness may
be impeached by proof of a prior statement made by that
witness which is inconsistent with the trial testimony. Direct
contradiction is not necessary for a finding of inconsistency. The
witness’ silence or omission of information on a prior occasion
may be deemed a prior inconsistent statement for impeachment
purposes. However, proof that the witness simply failed to
state a fact, or to state that fact more fully at a prior time, is not
enough to establish inconsistency. It need also be shown that,
at the prior time, the witness’ attention was called to the matter
and that he was specifically asked about the facts embraced in
the cross-examination questions posed at trial (Bornholdt, 33
N.Y.2d at 88).

Under Savage, the Court of Appeals articulated a separate,
but related, standard for determining whether an omission
constitutes a prior inconsistency - - “when given circumstances
make it most unnatural to omit certain information from a
prior statement, the fact of the omission itself is admissible for
purposes of impeachment” (Savage, 50 N.Y.2d at 679).

Bornholdt and Savage are very rarely cited together when
impeachment by omission is the issue. When defense lawyers
attempt to impeach prosecution witnesses on omission of a
crucial fact in a prior statement, trial judges instinctively cite
Bornholdt to bar such inquiry. Seven (7) years after deciding
Bornholdt, the Court of Appeals permitted prosecutors to
impeach an accused by cross-examination of an omission of a
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key fact from a prior statement, with no mention of Bornholdt.
Thus, prosecutors often cite Savage to uphold cross-examination
of accuseds regarding omissions while Bornholdt remains the
standard to preclude defense cross-examination of prosecution
witnesses notwithstanding critical omissions in prior statements
or testimonies.

Bornholdt and Savage appear to be in irreconcilable conflict.
The only apparent distinction is that cross-examination regarding
omission is barred when it is the defense seeking to cast doubt
on critically omitted inculpatory facts that surface for the first
time at trial while the prosecution is allowed free reign to attack
exculpatory defense omissions. A practitioner is hard-pressed
to reconcile how the Bornholdt holding “accords with human
experience” while the Savage rationale is an “elementary rule

.. of common sense.” Isn’t human experience the basis for
common sense?

Attorneys trying criminal cases should be aware of both
Bornholdt and Savage and prepare to lay a foundation under
either standard and then argue their applicability. Both trial and
appellate/post-conviction counsel might well argue the obverse
counterpart when confronting an issue involving impeachment
by omission. Most important, both trial and appellate counsel
should press the appeals courts to announce one rule, applicable
in all cases, based on both human experience and common
sense.

Regarding tactics, the acronym RAE ([1] Recommit, [2]
Accredit, [3] Expose) is a simple but effective methodology for
impeaching witnesses regarding omission of a crucial fact never
before mentioned in prior statements or testimony.

“R” equals Recommit the witness to the glaring omission which
now surfaces for the first time during the trial. Recommitting
the witness to the omitted fact is an exception to the ordinary
rule that the cross-examiner should avoid allowing the witness
to repeat the damaging portions of the direct examination. By
precisely worded leading questions, summarize and pin-point
the glaring omission that will be the focus of your impeachment
by omission. Avoid excess verbiage when recommitting the
witness. Precise means precise, not lawyer-speak.

“A” equals Accredit the circumstances and gravity of the
setting surrounding the giving of the prior statement, report or
testimony. Recreate in the courtroom the vignette showing the
need for the critically omitted fact to have been included in the
prior rendition(s) as a matter of common sense, training and
professionalism. This accreditation phase of RAE should invoke
an admission from the witness’ lips of the very training and
professionalism which supports the common sense conclusion
that such an important fact, if true, would never have been
omitted. This Accredit chapter of cross often begins with “You
consider yourself a professional” or “You are a thorough police
officer.” Many witnesses believe this is a complement and do
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not understand how their “yes” answer will be used against
them to highlight the glaring omission from their report, prior
statement or testimony. In accrediting the making of the prior
statement by showing that it was precise, accurate and complete
when made, the witness must admit that the prior statement was
not negligently made, was proof-read and left no margin for
error or room for mistake.

“E” equals Expose the omission in the most persuasive manner
that communicates the doubtfulness of the newly included
critical fact. Some situations demand professional gentleness.
Some require handing the document to the witness and asking
“Please show us where in your statement (report, deposition,
grand jury testimony) you say that .... (cross-examiner uses
the precise words used today but omitted earlier). The silence
in the courtroom becomes deafening. In the agitation of the
moment and off-stride, even the most experienced witnesses
must finally admit that the omission is not included in those
places and contexts which common sense dictates the omission
would logically be found.

As indicated earlier, the question of whether an inconsistency
exists is in the discretion of the court (People v. Duncan, 46
N.Y.2d 74 at 80 [1978]). Even if it is arguable that the witness’
attention was not sufficiently drawn to, or that the witness was
not specifically asked about, the critical omission, argue that the
balance should be struck in favor of admissibility, leaving to the
jury the function of determining what weight should be assigned
to the critically omitted fact (People v. Wise, 46 N.Y.2d 321 at
327 [1978]). Always perfect the record by arguing that the right
of an accused to present a defense weighs heavily on the side
of permitting the impeachment use of the critically omitted fact

(Chambers v. Mississippi, 410 U.S. 284 [1973]).
RAE = (1) Recommit; (2) Accredit; (3) Expose.

IN BALANCE!

Albany County Bar Association’s Newsletter
proudly published and distributed by

design . print . mail . fulfillment

Lkt

97 Guy Park Ave. « Amsterdam, NY 12010
518-842-0001 « Fax: 518-842-6397

Albany County Bar Association’s
15th Annual Saratoga Track Day
At the Rail
Immediately following a CLE on

July 31, 2009
Courtyard by Marriott at Saratoga Springs
11 Excelsior Avenue, Saratoga

Alan J. Pierce, Esq.
Hancock & Estabrook, LLP
presents
NYS Appellate Review

9:45 AM CLE Registration

10:00 AM - 12:00 PM Seminar/Brunch Buffet
(Appropriate for both newly admitted and experienced attorneys)

CLE Credit: 2 Hours of Professional Practice

--- CLE only: $65 per person
--- Track only: $65 per person ---
--- CLE & Track: $130 per person ---
(Limited availability of Track Tickets)

*Includes Admission (Club House) * A Lavish Buffet
* Post Parade Racing Program * Tax & Gratuity:
Gates open at 11 a.m. and the

Restaurant opens at 11:30 a.m.

--Tickets available at the ACBA's Office —

Dress Code: No jeans or shorts permitted; Gentlemen must wear
jackets & a collared shirt;
Ladies must wear dresses, skirts or pant suits.
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CLE Only Track Only CLE & Track

My check in the amount of § is enclosed.

Please include the names & E-mail of those who will be attending

Make checks payable to the Albany County Bar Association and remit to
The Stedman House, 1 Lodge Street, Albany, NY 12207.
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Calendar of Events

June 5 Tri County CLE, Turning Stone Casino

June 9 ACBA Board Meeting, 8 AM

June 11 Marketing & Ethics CLE, Yono’s 11:45 AM

June 16 Lose Your Job CLE, East Greenbush
Community Library, 2:15 PM.

June 18 YLC CLE, Victory Cafe, 4:00 PM

July 23 YLC CLE, Victory Cafe, 4:00 PM

July 31 Annual Track Day w/ CLE, 9:45 AM

August 28 BBQ at the Valleycats Baseball game, 7:00 PM

Advertising Policy The ACBA Newsletter

Advertising appearing in the ACBA Newsletter
does not presume endorsement of products and
services by the Albany County Bar Association.

Classified Advertising Policy

Classified Advertising Policy: All ads must be prepaid and
in writing. We also hold the right to edit all ads. For display
advertising rates and information, please call (518) 445-
7691. All ads must contain wording “Paid Advertising” at
the top. It shall be the policy of the Albany County Bar
Association that no advertisement should indicate any
preference, limitation, specification, or discrimination based
on color, handicap, religion, sex, national origin, or age.

Change of Scene and Bench & Bar in the News: Provided
at no cost to our members. All notices must be submitted
in writing.

Deadline: The third Friday of the prior month is a good
rule of thumb. The deadline for the July issue is June
19th. Mail ad copy and payment to Albany County Bar
Association, The Stedman House, 1 Lodge Street, 2nd
Floor, Albany, NY 12207.

Rates and Deadlines

Albany County Bar Association Rates: Member: $25 in our
classified section (approximately 30-40 words) additional
fees may be incurred as the number of words increase.
Non-member: $75 in our classified section (approximately
30-40 words) additional fees may be incurred as the
number of words increase. There is also an additional $10
charge for Blind Ads. Seminars announced: $60 (approx.
30-40 words).

The rates for all photo ready ads are:

Full page (8.5 x 11”) = $500;

1/2 page (8.5” x 5”) = $350;

1/4 page (3 1/2 “x 57) = $275;

Business card size (3 1/2 “x 2 1/2 ) = $175.

For more information contact the ACBA’s office.






