














Criminal Law Update
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Curfew Fails Constitutional Muster

In 2006, the Rochester City Council enacted a juvenile
curfew law in response to a perceived escalation of violent
crime committed by and directed against unsupervised juveniles
during the nighttime hours.! The new law authorized police
officers to approach suspected minors during the prohibited
hours and request information. If it was determined that the
minor was in violation of the curfew, the officer was permitted
to take the minor into custody. A transgression of the curfew was
punishable as a violation as defined in the Penal Law.

Shortly after its enactment, the law was challenged by a father
and son, claiming a variety of constitutional infirmities. Supreme
Court dismissed their action. The Appellate Division reversed
with two Justices dissenting, finding the ordinance violated
the constitutional rights of both father and son. The Appellate
Division further held that the ordinance was inconsistent with the
Family Court Act because it allowed for the arrest of a minor for
a transgression of the curfew and created criminal responsibility
for a “violation” as defined in the Penal Law.

The Court of Appeals affirmed, but on different grounds.? The
Court focused primarily on the substantive due process rights of
minors to enjoy freedom of movement and the parental right to
control the upbringing of children.

In discussing the appropriate level of scrutiny, the Court
observed that “freedom of movement is the very essence of
our free society...it often makes all other rights meaningful —
knowing, studying, arguing, exploring, conversing, observing
and even thinking.” If the curfew applied to adults, it would
be subjected to strict scrutiny. However, since “children do not
possess the same constitutional rights possessed by their adult
counterparts”™, the Court found that intermediate scrutiny was
the proper standard of review.

Likewise, since the ordinance was not directly aimed at
interfering with parental rights, and the reasonable regulation
of parental rights has long been recognized, the Court employed
intermediate scrutiny to review the father’s claim as well.

Under intermediate scrutiny, it was incumbent upon the City
to establish that the curfew was “substantially related” to the
realization of an important governmental interest. While the
proof need not establish this relationship with any degree of
scientific certainty, inaccurate assumptions or opinions will not
suffice. Here, the City’s proof fell short.

The crime statistics produced by the City of Rochester showed
that minors were suspects or victims in only 10% of the violent
crimes committed during curfew hours. Of the three juvenile
homicide victims that the City pointed to in support of the
curfew, two were killed outside of the curfew hours and the third
was already under a curfew requirement as the result of a PINS
adjudication. The Court also dismissed studies and statistics
compiled by other municipalities as irrelevant to issues facing
the City of Rochester.

With respect to the parental claim, the Court found that the
ordinance failed to offer parents enough supervisory flexibility
and imposed an unconstitutional burden on their substantive
due process rights. The Court pointed to other curfew laws that
have passed constitutional muster because they contained an
exception to the curfew for minors whose parents consented to
their being outside during curfew hours.

Writing for the dissent, Judge Pigott opined that “[p]utting
aside the Rochester crime statistics...I do not believe that it is the
judiciary’s place to decide that protecting even a small number
of minors from crime is an unimportant objective. I would have
thought that protecting children from becoming the victims or
perpetrators of violent crime is one of the most important goals
a municipality could try to achieve...” Indeed, with a parental
consent provision, the dissenters believed that the Rochester
ordinance might have been a “model city curfew.” In closing,
the dissent observed that “[i]t is regrettable that a curfew was
determined to be necessary in Rochester; but it is equally
regrettable if this Court prevents Rochester from implementing
a reasonable plan to protect its youth.”®

Other municipalities around the country have enacted curfew
laws that have survived constitutional challenges.” Perhaps, if
things continue to deteriorate in Rochester, the city elders will
go back to the drawing board.

Footnotes:

1 Rochester City Code §45-4.

2 Anonymous v. City of Rochester, 2009 NY Slip Op 04697 (decided June 9, 2009).
3 Id. at page 5, citing Aptheker v. Secretary of State, 378 US 500 [1964].

41d.

5 1d. at page 18.

6 1d.

7 Anchorage, Alaska; the District of Columbia and Dallas, Texas to name a few.
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Calendar of Events

July 23 YLC CLE, Victory Cafe, 3:45 PM
July 31 Annual Track Day w/ CLE, 9:45 AM
August 6 ACBA/CASDA CLE,

Desmond, 8:30 AM
August 20 YLC CLE Victory Café, 3:45 PM
August 28  BBQ at the ValleyCats

Baseball Game, 7 PM
Sept. 8 ACBA Board Meeting
October 16 ~ ACBA Wine Tasting Fundraiser

Adpvertising Policy The ACBA Newsletter

Advertising appearing in the ACBA Newsletter
does not presume endorsement of products and
services by the Albany County Bar Association.

Classified Advertising Policy

Classified Advertising Policy: All ads must be prepaid and
in writing. We also hold the right to edit all ads. For display
advertising rates and information, please call (518) 445-
7691. All ads must contain wording “Paid Advertising” at
the top. It shall be the policy of the Albany County Bar
Association that no advertisement should indicate any
preference, limitation, specification, or discrimination based
on color, handicap, religion, sex, national origin, or age.

Change of Scene and Bench & Bar in the News: Provided
at no cost to our members. All notices must be submitted
in writing.

Deadline: The third Friday of the prior month is a good
rule of thumb. The deadline for the August issue is July
17th. Mail ad copy and payment to Albany County Bar
Association, The Stedman House, 1 Lodge Street, 2nd
Floor, Albany, NY 12207.

Rates and Deadlines

Albany County Bar Association Rates: Member: $50 in our
classified section (approximately 30-40 words) additional
fees may be incurred as the number of words increase. Non-
member: $100 in our classified section (approximately 30-
40 words) additional fees may be incurred as the number
of words increase. There is also an additional $10 charge
for Blind Ads. Seminars announced: $60 (approx. 30-40
words).

The rates for all photo ready ads are:

Full page (8.5 x 11”) = $500;

1/2 page (8.5” x 5”) = $350;

1/4 page (3 1/2 “x 57) = $275;

Business card size (3 1/2 “x 2 1/2 ) = $175.

For more information contact the ACBA’s office.






