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Homeowner Found to Have No Duty to Control Third-Party…at Party
Ahlers v Wildermuth and Clements, et al. (Garry, J., 507282 [2/11/10]) 

Harold Clement’s 18-year-old daughter, Tara, was home alone with three girlfriends when uninvited guests came to Clement’s home, some of whom brought alcohol with them, and a party ensued.  After the neighbors called the police,  emergency medical services were dispatched and paramedic Ahlers responded.  Plaintiff Ahlers attended to defendant Wildermuth, who was found face down in his own vomit.  As Wildermuth regained consciousness, he became combative and twisted Alhers’ arm and repeatedly struck her head.  Alhers brought this common-law negligence action seeking damages for her injuries against, among others, Harold and Tara Clements (defendants) as the purported “hosts” of the party.   The primary question on appeal from Supreme Court’s grant of defendant Clements’ motion to dismiss was whether defendants should have been aware of the risk of harm to Alhers or the threat of harm posed by Wildermuth as, without this requisite awareness, defendants had no duty to Alhers.  In finding defendants met their initial burden on the motion to dismiss, the Court noted testimony from Harold Clement stating he was out of town at the time of the incident, did not give his permission for the party, and that there was no alcohol in his house when he left.  His daughter testified she didn’t invite Wildermuth, tried to get all of the uninvited guests to leave her house, she didn’t purchase or provide alcohol to anyone, and she didn’t observe Wildermuth drinking or notice he was intoxicated at anytime.  In opposition to defendants’ motion, Alhers’ proof was insufficient to create a question of fact as to defendants’ negligence.  Proof that Wildermuth had “prior contact with the judicial system” did not establish he had a reputation for violence or that Tara knew about it.  Furthermore, Harold’s comment of regret over the incident did not create a duty where none otherwise existed.  Dismissal of the action was affirmed.   
Was Injured Plaintiff Employee of Defendant?
Clemens v Brown and David LeClair (Kavanagh, J., 507516 [1/21/10])
Plaintiff was injured while working on the roof of a polebarn being constructed.  While plaintiff was on the top rung of a ladder, the ladder suddenly moved, causing plaintiff to fall to the ground and sustain injuries.  Plaintiff brought Labor Law §§ 200, 240 (1) and § 241 (6) actions against the landowners and defendant David LeClair, the general contractor on the project.  Following motions for summary judgment by all sides, Supreme Court granted plaintiff’s cross-motion for summary judgment as to the owners and LeClair’s liability but failed to determine if plaintiff’s claims were barred by Workers’ Compensation Law § 11.  On cross-appeal, the main issue before the Court was the status of plaintiff’s employment at the time of his accident.  If plaintiff was LeClair’s employee, plaintiff’s claim against LeClair must be dismissed pursuant to Workers’ Compensation Law.  In finding that triable questions of fact exist as to plaintiff’s employment status at the time of his injury, the Court noted the facts in favor of finding plaintiff was an employee included that LeClair managed the entire worksite, directed plaintiff in his work, paid him $30 per hour, which was applied to an outstanding debt plaintiff owned LeClair, and LeClair directly paid plaintiff’s two employees who acted as assistants to plaintiff.  There was also no written contact between plaintiff and LeClair, as was the custom on prior jobs when plaintiff was retained as an independent contractor by LeClair.  However, there was also proof that plaintiff and LeClair had a verbal contract that plaintiff would serve as subcontractor, that insurance was never discussed and LeClair did not believe plaintiff was covered by his firm’s workers’ compensation policy, plaintiff was never provided with a W2 by LeClair, and taxes where not withheld from payments made to plaintiff by LeClair.  Based upon this testimony, summary judgment as to the issue of plaintiff’s employment status was properly denied.  

 Labor Law §§ 240 (1) and 241 (6)    
Deshields v Carey (Garry, J., 507486 [1/21/10])
In reversing Supreme Court’s grant of summary judgment to defendant on this Labor Law case, the Court found defendant failed to meet her initial burden establishing her entitlement to summary judgment under Labor Law § 240 (1).  Plaintiff was injured when he fell 10 to 15 feet while installing siding standing on a ladder provided by defendant.  While Supreme Court found plaintiff’s negligence in failing to secure hooks that would have kept the ladder from retracting was the sole cause of the accident, the testimony of plaintiff and witnesses to the accident and aftermath did not conclusively establish that plaintiff erected the ladder or that the accident occurred because the hooks were not properly secured.  In fact, there was conflicting testimony as to whether or not the ladder even retracted or just slipped out causing plaintiff’s fall.  Therefore, summary judgment was improper.  As for plaintiff’s Labor Law § 241(6) claim, the Court found dismissal improper as plaintiff presented a viable claim under 12 NYCRR 23-1.21 (b)(4)(iv) as it was undisputed that no one was holding the ladder at the base, no other devices were used to hold the ladder in place and there are factual questions as to whether the ladder slid or slipped out of place, causing plaintiff’s fall.  Further, as there was insufficient proof as to whether the ladder hooks were the requisite “automatic positive acting locks”, defendant should not have been granted summary judgment on plaintiff’s claim regarding violation of 12 NYCRR 23-1.21 (d)(2).  
Labor Law § 200 
Bush v Mechanicville Warehouse Corp. (Peters, J., 507619 [1/21/10])

Plaintiff was working in a warehouse owned by defendant and leased by plaintiff’s employer when he fell from a ladder while trying to free a box of merchandise that was adhered to the surface of a pallet as a result of water leakage from the warehouse roof.  Plaintiff initiated this common-law negligence and Labor Law § 200 claim against the owner defendant to recover for his injuries sustained in the fall.  Supreme Court denied defendant’s motion to dismiss these actions and the Appellate Court affirmed.  In this case, defendant was obligated under its lease with plaintiff’s employer to repair the roof and had undertaken roof repairs in the past due to leaks, although not successfully.  The Court reminds us that for defendant to prevail on its motion, defendant was required to show that it neither created the dangerous condition nor had actual or constructive notice of that condition.   Defendant could not make this showing based upon the proof before the Court which established the roof had chronic leakage problems, defendant was aware of this condition and also knew the leaks could damage the products stored in the warehouse.  Plaintiff also presented an affidavit from an expert architect who opined that water leaking into the warehouse resulted in the dampening on the pallets and caused the box at issue to adhere to the pallet.  The Court held proof of a recurring and chronic leakage problem with the roof was never adequately addressed to remedy the problems and such proof was sufficient to create a question of fact as to defendant’s constructive notice of the dangerous condition and whether defendant should have corrected the condition.   
Slip and Fall – Defendant Did Not Meet Initial Burden on Summary Judgment
Kropp v Corning, Inc. (Garry, J., 507665 [1/21/10])

In this slip and fall on a patch of ice case, defendant moved for summary judgment dismissing plaintiff’s complaint, which Supreme Court granted.  On appeal by plaintiff, the Appellate Court reversed finding defendant failed to meet its initial burden of proving lack of notice of the allegedly dangerous condition.  In particular, defendant failed to submit any proof of regularly recurring maintenance and inspection of the premises where plaintiff slipped on the ice, which was required to affirmatively defeat a constructive notice claim.  Defendant also failed to set forth any proof demonstrating the ice patch was not visible and did not exist for a sufficient period of time before plaintiff’s fall to allow defendant to find it and remove it.  Notably, testimony from defendant’s maintenance supervisor that defendant’s custodians would spread “ice melt” if requested was not sufficient to establish a program for routine inspection of the premises for ice conditions following light snow fall.    
School Assault
Hofmann v Coxsackie-Athens Central School Dist. (Kavanagh, J., 507964 [2/4/10])

While at school, plaintiff’s 13-year-old daughter was assaulted on two occasions, in one day, by two other students, a male and a female, which resulted in plaintiff’s daughter sustaining a dislocated jaw requiring surgical repair and numerous bumps and bruising throughout her face and head.  Plaintiff initiated an action against the School District and, following defendant’s motion for summary judgment, Supreme Court denied the motion and defendant appealed.  In affirming the denial of defendant’s motion for summary judgment, the Court stated a School District will be held liable for an assault on school grounds by a student that “could have been reasonably anticipated due to the school’s notice or prior specific knowledge of the student’s propensity to engage in such conduct.”  In this case, the plaintiff was able to present proof that prior to the assault on his daughter, the male assailant had an extensive disciplinary record while at the school and had been cited 30 times in 14 months for misconduct on school grounds, including insubordination, disruptive conduct in classrooms, inappropriate and forcible touching of female students, and assaultive conduct toward other students, some of which resulted in physical injury.  The Court found given this history, one could find the School District should have reasonably anticipated this male student posed a danger to others at the school and could assault a fellow student.  As for prior notice, the Court found a question of fact existed as to whether notice of a prior physical and verbal threat made to plaintiff’s daughter by the two assailants at a PTO dance at the school the Friday before the attacks in question, which was given to a dance chaperone, constituted notice to the School District given the relationship between the PTO and the district.
Serious Injury Threshold    
Howard v Espinosa (Spain, J., 507476 [2/4/10])

Serious injury threshold cases are very fact specific and often not amendable to a quick summary but I wanted to mention this case to remind parties of plaintiff’s obligation to differentiate between pre-existing injuries and limitations and those cause by the accident at issue when defendant’s expert physician contends the plaintiff’s current complaints and limitations are only due to the pre-existing condition.  In this case, the defendant’s motion for summary judgment dismissing the complaint was granted and the Court noted that plaintiff’s expert failed to compare plaintiff’s current complaints or limitations with those preexisting the accident or otherwise specify what injuries were caused by the accident at issue.  Plaintiff’s expert’s opinion that the accident aggravated plaintiff’s preexisting condition was not enough to defeat defendant’s motion.  
