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“Wrongful Birth” Medical Malpractice 

Foote v Albany Medical Center Hosp., et al. (Rose, J.P., 506577 [12/3/09])

(Powers & Santola, LLP represents plaintiffs)

Plaintiffs are the parents of a child that suffers from a brain abnormality that causes severe physical and behavioral disabilities.  They brought a “wrongful birth” medical malpractice action alleging defendants negligently failed to detect their son’s brain abnormality before his birth and that, if they had been so informed early enough, they would have terminated the pregnancy.  In their action, the plaintiffs are seeking damages for the increased financial obligation arising from the extraordinary medical treatment rendered to their son during his minority.  Defendants moved for summary judgment dismissing the action, contending, among other things, plaintiffs have no legally cognizable injury because their sons medical and education needs are being provided without cost to them by government programs (HCBS & IDEA).  Supreme Court granted defendants’ motion dismissing the complaint and plaintiffs’ appealed.  

In reversing Supreme Court, the Appellate Court held that where economic damages are being sought in a tort action, “the availability of another source of compensation does not obviate their injury.”  Notably, it would only be during a post-trial collateral source hearing that any determinations would be made regarding whether the source would reduce any award of damages to plaintiffs. The Court stated the plaintiffs’ son clearly requires extraordinary medical and education services and the high cost of providing such services were outlined by plaintiffs’ expert in a life-care plan.  Furthermore, as plaintiffs’ son receives medical benefits from Medicaid through the HCBS waiver program and Medicaid is a payor of last resort, thereby requiring recoupment from responsible third parties, the Court held “the public policy objective can be achieved only if plaintiffs’ claim is allowed to proceed.”  In the end, the Court held the existence of government programs such as HCBS and IDEA will not, as a matter of law, eliminate plaintiffs’ financial obligation for their son’s extraordinary medical and educational expenses and, therefore, plaintiff’s complaint should not have been dismissed on such ground.                
No Personal Jurisdiction under CPLR § 301
Parsons v Kal Kan Food, Inc., et al and East Coast Warehouse and Dist. Corp. (Kane, J., 507013 [12/24/09])

The Appellate Court affirmed an order dismissing plaintiff’s complaint for lack of personal jurisdiction over defendant East Coast Warehouse under CPLR § 301.  The case involved a plaintiff claiming injuries from an accident that occurred at a New Jersey warehouse owned by defendant East Coast Warehouse.  In finding East Coast was “not engaged in a continuous and systemic course of doing business in New York” sufficient to confer personal jurisdiction under § 301, the Court noted defendant was a New Jersey corporation, not registered to do business in New York, paid no New York taxes, and it’s principle place of business was in New Jersey.  Although the defendant mailed brochures to customers in New York, such mere solicitation of business does not constitute doing business in New York.  The Court also noted that an affiliate business of defendant (who had a New York presence) that was part of a “family-owned business network” did not subject defendant to New York’s jurisdiction because the businesses did not have a parent/subsidiary relationship, were not alter egos of each other, and did not act as each other’s agents.
Defendant’s Burden on Premises Liability Motion for Summary Judgment

Godfrey v Town of Hurley (Rose, J., 507658 [12/24/09])

Plaintiff brought an action against the Town of Hurley claiming she sustained injuries when she fell while disposing of brush at a former landfill owned and operated by the Town of Hurley.  Defendant moved for summary judgment dismissing the complaint, which was granted by Supreme Court.  On appeal, the Court reversed finding defendant failed to meet its initial burden of proof demonstrating it maintained the property in a reasonably safe condition and that it did not create the alleged dangerous condition or have notice thereof.  While plaintiff could not state exactly what type of debris she stepped on that caused her foot to twist and her to fall, she testified the defendant’s site was littered with sticks, twigs, branches, brush and rocks.  However, in support of its motion for summary judgment, defendant failed to offer any proof that it maintained the site in a reasonably safe condition before plaintiff’s fall, which was required in light of plaintiff’s testimony regarding the littered condition of the area.  Therefore, Supreme Court erred in granting defendant’s motion for dismissal.

Labor Law § 241 (6) – Notice of Claim
Baker v Town of Niskayuna, et al. (Lahtinen, J., 506822 [1/7/10])

In this Labor Law action, plaintiff claimed injuries as a result of a trench wall falling on him while he was working outside of a trench box supported area of a trench on a construction project.  The action was commenced against the owner of the property, Town of Niskayuna, and the Town’s engineer, LeBerge, hired for the project plaintiff was working on at the time he was injured.  Following defendants’ motions for summary judgment dismissing the complaint and plaintiff’s cross-motion for partial summary judgment, Supreme Court granted defendants’ motions and dismissed the complaint.  Plaintiff appealed the dismissal of his Labor Law § 200 and § 241 (6) claims against both defendants.  With regard to the Labor Law § 241 (6) claim against the Town, Supreme Court had ruled the notice of claim was insufficient because it did not cite to specific Labor Law sections.  However, the Appellate Court disagreed finding the notice of claim sufficient as it altered the Town to the date, time and location of the accident, the parties’ involvement in the project, and that the accident occurred at a construction site.  The Court noted the negligence and Labor Law causes of action brought against the Town were typical of the causes of action asserted in multitudes of lawsuit arising out of similar factual scenarios and found that the Town had sufficient information to alert them to the causes of action asserted by plaintiff and ample opportunity to undertake prompt investigation.  Additionally, the Industrial Code violations cited by plaintiff were specific enough to constitute concrete standards of conduct and defendant did not contest such issue on appeal. Therefore, the Court found dismissal of plaintiff’s §241 (6) claim against the Town was improper.

Dog Bite – Off-Premises Liability of Landlord

Champ-Doran v Lewis (Cardona, P.J., 507478 [1/14/10])

Plaintiff’s son was injured when attacked by a dog on his front porch.  The owner of the dog was a tenant of defendant and plaintiff sued the defendant landlord for the injuries his son sustained in the attack.  Although the attack did not occur on defendant’s property, the Court found questions of fact exist as to defendant’s breach of a duty of care owned to people who would be foreseeably injured by his tenant’s escaping dogs.  Supporting such ruling was proof that defendant knew his tenant had dogs living on the premises, was aware of a prior escape by the dogs, and was informed by neighbors, prior to the attack, that the dogs continually barked and lunged at people through holes in defendant’s fence.
Constructive Notice in Fall Down Case  

Ennis-Short v Ostapeck (Kane, J., 506693 [12/17/09])

Defendant was the owner of a building for 20 years that contained a “winder” staircase.  A portion of the staircase had no handrail on the outside wall and a non-continuous handrail on the inside wall, with a break in the inside handrail at the wedge-shaped portion of the staircase.  Plaintiff was injured when her foot slipped on the wedge-shaped section and she was unable to grasp a handrail, although she tried reaching for it.  Given the configuration of the staircase and handrails and the 20 years defendant had owned the property with the staircase in this configuration, the Court denied defendant’s motion for summary judgment and found questions of fact existed regarding whether defendant had notice that the staircase was a dangerous condition and whether the handrail placement unreasonably heightened the risk of traversing the “winder” staircase. 

When Negligence and Causation are Inextricably Interwoven

Adami v Wallace (McCarthy, J., 506652 [12/17/09])

A jury trial was held on this automobile verses motorcycle accident case and the jury returned a verdict in favor of defendants.  On the jury verdict sheet, the jury found defendant driver was negligent but found defendant’s negligence was not a substantial factor in causing plaintiffs’ injuries.  Plaintiffs filed motions to set aside the verdict, which were denied, and plaintiffs appealed.  In reversing Supreme Court’s denial of the plaintiffs’ post-trial motion, the Court found issues of defendants’ negligence and causation were inextricable interwoven, thereby necessitating a new trial.  The Court held that while the evidence does support a conclusion that both the defendant driver and the plaintiff driver failed to properly observe each other prior to the collision, the evidence did not “support the conclusion that [plaintiff driver’s] conduct was so extraordinary or unforeseeable as to make it unreasonable to hold defendant[s] responsible for the resulting damage.”
Emergency Doctrine basis for Dismissal of Action

Cancellaro v Shults (Garry, J., 507247 [12/3/09])

Defendant was sued in this negligence action by passengers of a vehicle that crossed over the center line of a roadway and collided with defendant’s vehicle.  Defendant moved for summary judgment dismissing the complaint, arguing the emergency doctrine applied, and Supreme Court denied defendant’s motion.  On appeal, the Court reversed Supreme Court finding defendant was entitled to summary judgment under the emergency doctrine in this “cross-over” collision case.  A defendant can meet his burden when evoking the emergency doctrine “even when the only evidence in the record concerning the defendant’s conduct is his own testimony.”  In this case, there was testimony from defendant that when he saw the other vehicle enter his lane, he had only a split second to apply his brakes and brace himself for the impact, which testimony was not contradicted by any other testimony or evidence.  This proof was enough to shift the burden to plaintiff, who failed to produce any evidence inconsistent with defendant’s version of the accident.

