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2009 TOP FIVE
2009 has been a very interesting year and we reported on dozens of area settlements and verdicts.   Below are the editor’s picks for the top five most interesting/significant submissions for the year.  We have also included an “Honorable Mention” section for matters that, although they may not involve significant monetary amounts or groundbreaking legal issues, nevertheless caught our attention and led to a fair amount of feedback from area litigators.  

We are always looking for more submissions- so feel free to submit your recent settlements or verdicts.   As always, forms can be found at www.acba.com.  You can send them by email (Verdicts@Capitalregionlaw.com) or fax them to Harris, Conway & Donovan, PLLC at 432-1996.  If you are on the go please feel free to call Ryan Donovan or Mike Conway at 436-1661 and we would be happy to fill out a form with you over the phone.  
These reports are based upon facts volunteered by the reporting attorney; none of the
facts were independently investigated or gathered by the editors of this column. Opposing counsel is given an opportunity to comment and, if they request (or if we do not receive a response), their name(s) is/are not published

The Top Five….
1.



Seven-Figure Verdict in Saratoga County

Result:                             
$2.25 million (settled  for $1.1 million pursuant to high-low agreement)
Caption:                                 Jessica Valdeon v. Stillwater Central School District, et. al.

Court:                                     Saratoga County Supreme              

Judge:                                    Hon. Frank B. Williams
Date of Verdict: 

March 31, 2009              
Plaintiff’s Attorney:             L. Michael Mackey of Feeney Centi & Mackey
Defense Attorneys:               Benjamin Pratt of Bartlett Pontiff Stewart & Rhodes, PC 
Facts/Injuries:                      Plaintiff, a fourteen year old girl, was assaulted in school by a 16 year old girl with a history of behavioral problems.  Plaintiff claimed that the defendant school failed to take the proper steps to prevent the assault, despite its notice of a specific threat.  Defendant claimed that it acted reasonably by warning the assailant to stay away from the plaintiff the day before the assault.  Plaintiff also alleged that the defendant’s hall monitor was negligent for not intervening to stop the assault.  

Several witnesses testified that the plaintiff appeared to lose consciousness when she was punched several times in the head, although the school nurse records indicated otherwise.  Plaintiff suffered a concussion and now has short term memory problems and difficulties concentrating. Plaintiff called Maria Lifrak, PhD (neuropsychologist), Jessica Berman, MD (primary care physician), and Natalie Lopacic, MD (opthalmologist) as medical witnesses and Kenneth Reagles as a vocational expert.  Plaintiff also subpoenaed Robert MCaffrey, PhD (neuropsychologist), who performed testing for the defense.  

While the jury was deliberating the parties entered into a high-low agreement of $350,000 to $1,100,000.  
2.
Eye Solution Alleged to Have Caused Viral Infection - $1,675,000 Settlement Prior to Trial

Settlement:                             $1,675,000.00

Caption:                                  Undisclosed Plaintiff  v. Undisclosed Defendant 

Court:                                     Schenectady County Supreme              

Judge:                                     Hon. Vincent J. Reilly, Jr.

Date of Settlement:               January 2009

Plaintiff’s Attorney:              Frank M. Putorti, Jr., Esq.

Defense Attorneys:               Undisclosed
Facts/Injuries:                       Plaintiff was an 18 year old contact lens user.  During the summer of 2005, he developed a viral infection called "fungal keratitis" in his left eye- allegedly from the use of an eye solution manufactured by the Defendant. The infection seriously damaged the eye, resulting in Plaintiff undergoing cosmetic surgery to put in a prosthetic lens to resemble the right eye.   Plaintiff may also lose the eyeball in the future. 

                                               An action was commenced in Schenectady County in 2006.  It settled just prior to trial.

3.
Verdict for Defendant in Defamation Action

Award:
Defendant’s Verdict 
Caption:
Undisclosed Plaintiff  v. Edward J. Batta

Court:
Albany County Supreme

Judge:
Hon. Joseph Teresi

Date of Award:
December 3, 2008

Plaintiff’s Attorney:
Undisclosed 

Defense Attorneys:

Scott M. Peterson, Esq.

Facts/Injuries:
The Plaintiff, former general manager for a local semi-professional baseball team, alleged that he suffered damages after the Defendant, a former co-owner of the organization, made several statements about Plaintiff to the local media following Plaintiff’s resignation and indictment on charges relating to his management of the team.  The Plaintiff sought damages for defamation, particularly slander per se.  The Defendant contended that any statements made by him were true, and that in any event the speech related to matters of public concern, and was thus subject to a higher burden of proof.  The Defendant contended that in making the statements, he did not act with the requisite state of mind to establish liability.  The Defendant further contended that the Plaintiff’s indictment, handed down prior to the Defendant’s alleged defamatory statements, was the sole cause of any damages that the Plaintiff allegedly sustained.  The jury was out for approximately 90 minutes and rendered a verdict for the Defendant.
 

4.
Saratoga County Jury Returns Half-Million Dollar Verdict

Verdict Amount:
$510,000.00        


     ($160,000.00 for past pain and suffering)


     ($350,000.00 for future pain and suffering)                    
                                                
Caption:                                 DeCristofaro v. Undisclosed Defendant
Court:                                     Saratoga County Supreme

Judge:                                     Hon. Frank B. Williams

Date of Verdict:
April 9, 2009

Plaintiff’s Attorney:              David Taffany, Esq.

Defense Attorney:                 Undisclosed
Facts/Injuries: 
This action arose out of a collision on the Northway which occurred after the Defendant’s vehicle cut-off the Plaintiff. The Defense conceded liability at trial and contended that the Plaintiff’s injuries did not meet the NYS Serious Injury Threshold.   

Plaintiff maintained that he was asymptomatic before the accident and that, after the accident, he suffered from ongoing severe pain in the neck (which radiates down both shoulders and arms).  The treating physician confirmed that the cause of the pain was the herniated cervical disc. Plaintiff, an Electrician, worked full time prior to the accident and was only able to work 15-20 hours per week post-accident. 

5.
Seven-Figure Settlement in Schoharie County
Settlement Amount:
$1,585,000.00                                    
                                                
Caption:                                 Alice Blakeslee v. Undisclosed Defendant
Court:                                     Schoharie County Supreme

Judge:                                     Hon. Eugene P. Devine

Date of Settlement:                March 9, 2009

Plaintiff’s Attorney:              Steven Foley, Esq. of Paul William Beltz, P.C. (Buffalo)

Defense Attorney:                 Undisclosed
Facts/Injuries: 
On August 19, 2004, Plaintiff was traveling eastbound on Route 81 when a (rental) vehicle being operated by the Defendant allegedly ran a stop sign at the intersection of Route 81 and 27- causing a collision.  The defendant did provide conflicting testimony as to how the accident took place. 


As a result of the collision Plaintiff suffered serious fractures to both lower extremities and ultimately underwent fusion surgeries for both ankles.  Plaintiff had been employed with Dynabil Industries of Coxsackie (sheet metal work contractors) as a Kitter and was rendered totally disabled by the accident.                       

Honorable Mention…..
Ceiling Tile Falls - Plaintiff Injures Toe - Jury Awards $40,500.00
Verdict:                             
$37,000.00 for past pain and suffering





$1,800.00 for lost wages





$1,700.00 for past medical expenses 
Caption:                                 Undisclosed Plaintiff v. Undisclosed Defendant
Court:                                    Albany County Supreme              

Judge:                                    Hon. Michael C. Lynch
Date of Verdict: 

September 5, 2008              
Plaintiff’s Attorney:             Andrew Kirby, Esq
Defense Attorneys:               Undisclosed 
Facts/Injuries:                      While the Plaintiff was staying at the Defendant’s hotel, a plaster ceiling tile fell on her head causing her to stub her fifth toe on a nearby door frame.  The Defendant conceded liability at trial.  


The Plaintiff’s podiatrist testified that the Plaintiff suffered a fracture in the toe.  After the fracture had healed the Plaintiff developed “kissing oseteophytes” (bone spurs), which were previously asymptomatic. Surgical intervention was necessary and the Plaintiff missed two weeks of work. According to the IME report by Dr. Bilfield, Plaintiff sustained a contusion to her fifth toe (no fracture), but the contusion made the pre-existing osteophytes symptomatic- and led to the surgery.  At trial, the Defendant unsuccessfully tried to change the opinion of Dr. Bilfield- suggesting that the osteophyte condition was unrelated to the contusion.  The Court upheld the Plaintiff’s objection to the attempted alteration of Dr. Bilfield’s opinion. 

State Obtains Defense Verdict in Labor Law Case

Result:
Verdict for the Defendant (Bifurcated)                                  
Caption:                                Tsaousis v.State of New York 

Court:                                    NYS Court of Claims



Judge:                                    Hon. Diane L. Fitzpatrick

Date of Verdict:               
October, 2009

Plaintiff’s Attorney:             Not disclosed
Defense Attorney:                 Douglas Novotny, Esq., of Wilson, Elser, et al.

Facts: 
Claimant fell from a raised platform while engaged in cleaning and painting bridges over I-690 in Syracuse.  The Court, in a lengthy decision, noted that Plaintiff gave differing versions of the accident, and found the employer’s version of the events much more credible.  Most importantly, the Court found that Plaintiff failed to utilize available safety devices and that he was provided with 100 percent fall protection- but chose not to use it.  Accordingly, the Court reasoned that the Claimant’s own negligence was the sole proximate cause of the accident- thus defeating all Labor Law and Common-Law causes of action. 
