Labor and Employment Practice

By:  Glen P. Doherty, Esq.

McNamee, Lochner, Titus & Williams, P.C.

A slow April at the Appellate Division (with respect to labor and employment decisions) presents the perfect opportunity to review a recent case from the Court of Appeals in which the Court announced a new standard for determining the enforceability of fee-splitting or cost-sharing provisions in arbitration agreements.  See, Brady v. Williams Capitol Group, LLP (2010 NY Slip Op 2434 [March 25, 2010]).
In Brady, respondent Williams Capital Group, L.P. ("Williams"), an investment bank and broker-dealer of debt and equity securities, hired petitioner Lorraine Brady ("Brady") to sell fixed income securities.  The hiring of Brady occurred in January 1999.  In 2000, Williams promulgated an employee manual that all of its employees, including Brady, were required to sign and abide by as a condition of continued employment.  Incorporated within the employment manual was a "Mutual Agreement to Arbitrate Claims" ("Arbitration Agreement" or "Agreement"), under which Williams and each of its employees agreed (1) that all disputes were to be arbitrated, and (2) to equally share the fees and costs of the arbitrator.  At the time the Arbitration Agreement was entered into, its "equal share" provision was consistent with respondent American Arbitration Association ("AAA") rules (which provided that parties to an AAA arbitration would share the cost of the arbitrator's fee).
On February 28, 2005, Williams terminated Brady's employment.  On December 22, 2005, Brady filed a Demand for Arbitration with AAA, seeking money damages against Williams.  More specifically, Brady claimed that Williams terminated her employment based on her race and/or sex in violation of Title VII of the Civil Rights Act of 1964, Article XV of the New York State Executive Law and Title 8 of the New York City Civil Rights Law.  At the time Brady filed the Demand, AAA rules, which were amended in 2002, required employers to pay all arbitration expenses and the arbitrator's compensation (referred to as AAA's "employer-pays" rule).

On or about March 30, 2006, AAA, in accordance with its "employer-pays" rule, sent Williams an invoice/statement for $42,300, which represented the entire advance payment for the arbitrator's compensation.  Citing the Arbitration Agreement, Williams refused to pay the entire amount of the arbitrator's compensation, and demanded that Brady pay half in accordance with the Arbitration Agreement.  Brady refused to make any payment.  After numerous attempts to secure full payment of the arbitrator's fee from Williams, AAA cancelled the arbitration.
By verified petition dated October 2, 2006, Brady commenced an Article 78 proceeding seeking to compel Williams to pay the arbitrator's fee.  Supreme Court dismissed the petition in its entirety, holding that that the parties' Arbitration Agreement, rather than AAA rules, governed.

In a 3-2 decision, the Appellate Division reversed and directed Williams to pay the entire arbitration fee "subject later to reallocation of those costs by the arbitrator."  Although the majority agreed with the Supreme Court that AAA rules did not supercede the Arbitration Agreement, they held that the "equal share" provision of the Agreement was unenforceable as against public policy.  In so holding, the majority found that petitioner met her burden of establishing that the arbitration fees and costs were so high as to discourage her from vindicating her state and federal statutory rights in the arbitral forum.  Finally, the majority, noting that the State favors arbitration, concluded it was proper to sever the "equal share" provision rather than void the entire agreement.  Williams appealed as of right pursuant to CPLR 5601(a).

In modifying the Order of the Appellate Division, the Court noted at the outset that it agreed with the lower courts that the terms of the parties' Arbitration Agreement, rather than AAA rules controlled.  Following a review of prior federal court decisions, the Court then went on to announce a new standard for determining the enforceability of fee-splitting or cost-sharing provisions in arbitration agreements.  More specifically, the Court held that the following three-prong analysis should be applied in determining the enforceability of cost-sharing provisions:  (1) whether the litigant can pay the arbitration fees and costs; (2) what is the expected cost differential between arbitration and litigation in court; and (3) whether the cost differential is so substantial as to deter the bringing of claims in the arbitral forum.  While a full hearing may often be required under the new analysis, the Court pointed out that a written record of the financial ability of a litigant to pay would suffice in certain situations.  Noting that such matters are best left to the court's direction, it directed the Supreme Court to make such a record and determination.
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