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Detective’s claim barred by GOL § 11-106 (1)
Connery v County of Albany, et al. (Stein, J., 508265 [4/1/10])
Plaintiff, a City of Albany Police Department detective, sustained injuries to his hand during an operation with the Albany County Sheriff’s Department to remove marijuana plants from a rural location in Albany County.  Plaintiff had assisted the Sheriff’s Department in the past with drug operations.  On the day in question, plaintiff reported to the Sheriff’s department and was asked to assist in the marijuana seizure by Sheriff’s investigators, Frangella and McMullen.  Plaintiff was provided with a uniform by Frangella that said “Sheriff” and plaintiff testified Frangella was in charge that day.  During the marijuana operation, a dog attacked plaintiff and Frangella shot the dog twice, with one bullet injuring plaintiff’s hand and thumb.  Following plaintiff’s initiation of an action against defendants, Supreme Court denied defendants’ motion for summary judgment dismissing the common-law negligence claim.  On Appeal, the Court reversed finding plaintiff’s claim was barred by GOL § 11-106 (1) as the proof established plaintiff was effectively an employee of the Sheriff’s Department, and co-employee of Frangella and McMullen, in the context of the operation.  The Court noted a contrary finding would violate strong public policy in favor of collaboration in law enforcement activities. 

Res Ispa Loquitur Applicable

Dolaway v Urology Assoc. of Northeastern New York, P.C., et al. (Rose, J., 507291 [4/8/10])

Plaintiff underwent endoscopic surgery to remove a kidney stone and two broken pieces of guide-wire sheathing were left behind in his ureter.  Plaintiff commenced a medical malpractice action to recover for injuries sustained as a result of the surgeon’s failure to remove the sheathing during the surgery.  Defendant moved for summary judgment and plaintiff successfully defeated the motion by invoking the doctrine of res ipsa loquitur, without expert testimony, despite defendant’s expert opinion that leaving the sheathing in plaintiff’s body was not a deviation from the standard of care.  Prior to trial, Supreme Court entertained a motion in limine by defendant and the trial judge held plaintiff’s claim could not succeed without expert testimony to rebut defendant’s expert’s opinion, found the doctrine of res ipsa loquitur inapplicable, and dismissed the complaint.  On appeal by plaintiff, the Court held res ipsa loquitur was available to plaintiff at trial through the doctrine of law of the case (summary judgment decision) and expert testimony was not required for a jury to reasonably conclude the injury to plaintiff was caused by the surgeon’s negligence.  Defendant’s expert testimony did not bar the invocation of res ipsa loquitur by plaintiff but rather raised alternative inferences to be considered by the jury in determining liability.

Premises Liability for Safe Ingress and Egress

Knapp v Golub Corp. (Egan, Jr., J., 508249 [4/8/10])

Plaintiff was injured while exiting a supermarket owned by defendant.  Defendant’s supermarket was being renovated and a temporary asphalt walkway was used to enter and exit the store.  The walkway was sectioned off from the excavation work on either side by a flexible orange mesh fence.  While plaintiff was pushing his shopping cart, he moved to the far left side of the temporary walkway to allow another shopper to enter the store and his foot slipped off the edge of the asphalt walkway, causing him to fall through the flexible orange fence, into the excavation ditch and onto rebar.  Supreme Court denied defendant’s motion for summary judgment finding plaintiff presented sufficient evidence to establish a question of fact as to whether defendant maintained the walkway in a reasonably safe condition and as to whether defendant had notice or created the dangerous condition.  Namely, the Court held a reasonable jury could find defendant’s failure to provide a sturdier barrier between the temporary walkway and the excavation ditch was a substantial cause of plaintiff’s injuries.
Assumption of Risk in Sporting Activities

Ballou v Ravena-Coeymans-Selkirk School District (Stein, J., 508258 [4/15/10])

Plaintiff was injured during high school cheerleading tryouts when she fell while attempting a stunt called the “prep cradle twist.”   She initiated a negligence action against the school district, which subsequently moved for summary judgment dismissing the complaint contending the doctrine of assumption of the risk barred plaintiff’s action.  Supreme Court denied the motion, which was affirmed on appeal.  While participates assume the risks which are inherent in an activity, a school is still “required to exercise reasonable care to protect student athletes from unassumed, concealed or unreasonable increased risks.”  While defendant met its initial burden on the motion, plaintiff presented proof through a certified cheerleading coach and plaintiff’s testimony which created questions of fact as to whether defendant’s supervision was inadequate and unreasonably increased the risk to plaintiff.  Plaintiff’s expert opined plaintiff’s injuries were caused by the coaches inadequate supervision, namely, not requiring a “spotter” for stunts, failing to ensure the floor mat was positioned properly, attempting to monitor two stunt groups at the same time, permitting the cheerleaders to choose their own groups to work with without considering experience levels, and creating visual and auditory distractions with various activities occurring simultaneously.  

Caldwell v State of New York (McCarthy, J., 507826 [4/8/10])

Claimant broke her arm while participating in an adaptive ski program at Whiteface Mountain, which is operated by defendant.  Claimant suffers from cerebral palsy and is a quadriplegic.  The adaptive ski program assists individual with disability in learning how to ski, with the assistance of a ski instructor trained and certified in adaptive ski instruction.  Following review of an application to participate in the program, and a 30-45 minute physical evaluation and indoor instruction session, the ski instructor and claimant moved outside and claimant was instructed further on how to turn the bi-ski by moving her arms and how to fall properly in case of a roll over on the mountain.  Claimant did not mention any conditions involving her arms when asked by the instructor if their was anything she should be aware of before skiing that day.  After several successful runs using the bi-ski, plaintiff’s arm was fractured when the bi-ski tipped over.  Claimants action against defendant is based upon the contention that the ski instructor should have strapped down claimant’s arms to protect her during skiing. However, in affirming the Court of Claims dismissal of the action following a bifurcated trial, the Court noted defendant was not presented with any information prior to claimant’s injury that made the failure to strap down claimant’s arms unreasonable, especially given the fact that the bi-ski turns with movement of the arms.                    
