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We’re still talking about guns because the Supreme Court, after 220 years, discovered that the 2nd Amendment’s “right of the people to keep and bear arms” is really an individual right.   Now we’re waiting to see if the Court also says that this right restricts the States.  

The debate is now about how we “incorporate” the individual rights in the Bill of Rights into the 14th amendment so that they restrict the States.  As we noted last time, the 14th Amendment failed to come right out and say that the Bill of Rights applied to the States for several reasons.  One reason was Reconstruction politics.  Then, in the Slaughterhouse cases, the first 14th Amendment case out of the box, the Supreme Court “strangled the privileges and immunities clause in its crib,” as Professor Akhil Reed Amar has described it.  This left the issue in doubt for almost 100 years.

Over the years, the incorporation debates settled into the “wholesale” versus “selective” camps.  The selective incorporation camp won without much of a fight for two main reasons.  First, it took a long time to get the Supreme Court to focus on this area of law.  Second, when they did, wholesale incorporation would have meant overturning the Slaughterhouse cases and their meager but important progeny.

As of now, there are only four provisions of the Bill of Rights that have not been selectively applied to the States;  the right against the quartering of soldiers (3rd Amendment); the right to be indicted by a grand jury (5th Amendment), the right to a jury trial in civil cases (7th Amendment)---and the right to bear arms.   In 1947, Justice Hugo Black, in a famous dissent in Adamson v. California, tried to resurrect the privileges and immunities clause from its crib, where it lay strangled for 75 years, by arguing for wholesale incorporation.  In Adamson, the 5-4 majority declined to incorporate the 5th Amendment’s ban against self-incrimination into the 14th amendment (Adamson was overruled by Griffin v. California in 1965).  Black was not the first judge to tread this ground.  John Marshall Harlan felt the same way in 1884, dissenting in Hurtado v. California (grand jury provision not applied to States).

The main problem in this area was that no landmark case established a bright line rule of law for how the Bill of Rights should be incorporated into the 14th Amendment and the ones that did address the issue had no coherent reasoning that could be generally applied.  In 1897, in Chicago RR v. Chicago, the Court applied the just compensation provision of the 5th Amendment to the States.  However, this was only a small step forward.  First, the case did not involve either a political or a civil right.  It also did not involve a person, a citizen, or the people.  Like Slaughterhouse, the case involved property rights.  Second, the just compensation provision had its own distinct clause in the 5th Amendment.  Third, the Supreme Court would spend most of its first 150 years protecting property before it got around to protecting people.  In Chicago RR., it seemed so obvious to the Court that private property must be protected, that the takings clause applied to the States was just assumed.

In 1925, the Supreme Court took up the case of Benjamin Gitlow who, though represented by Clarence Darrow, was convicted of violating New York’s criminal anarchy statute.  On appeal, the Supreme Court agreed that the 1st Amendment free speech protections restricted the States through the 14th Amendment, just not Gitlow’s speech.  This was not much of an auspicious start from a doctrinaire point of view, but the rights incorporation process became known as the Gitlow Doctrine.  

Forward to 2010.  What test will the Supreme Court use to determine if States must respect the 2nd Amendment’s right to bear arms?  Will it be Justice Black’s “total incorporation” doctrine?  Unlikely, because that would require overruling far too many precedents and reformulating a complicated area of law.  Will it be Felix Frankfurter’s bare boned fundamental fairness and ordered liberty test?  No, not nuanced enough.  Or, will it be Justice William Brennan’s “selective incorporation” process which asks whether a right can be deemed fundamental?  Maybe, but exactly how does one measure what’s fundamental?  

In Palko v. Connecticut (1937, 8-1, double jeopardy not applicable to the States), Cardozo said that the rights imposed on the States were those that “represented the very essence of a scheme of ordered liberty…principles of justice so rooted in the traditions and conscience of our people as to be ranked fundamental.  That’s a mouthful and, in the end, it still depends on a judge’s personal viewpoint as to how to rank rights. 

So let’s turn again to Professor Amar.  He says that we should be looking not at 1789 for guidance but to 1866.  In 1866, the issue of arms bearing had changed from a need for State militias to one for personal protection.  Arms bearing had changed to arms carrying.  The protection of the homestead from the KKK was paramount.  The importance of protecting the States from a standing federal army had receded.  “In short,” Professor Amar says, “between 1775 and 1866 the poster boy of arms morphed from the Concord minutemen to the Carolina freedman.”  If the Supremes agree with Professor Amar, you can expect them to hold that the right to keep and bear arms is fundamental and applies to the States. 
