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"The more the question of crime, its causes and its treatments is studied, the less faith mankind has in punishment."   

Clarence Darrow 

In The Chambers - - The Orphan of Trial Tactics - Part II


By: Ray Kelly, Esq.

A pack of inquisitive, young lawyers gathered around Atticus.  "Wise old man, when we last shared some thoughts you indicated that direct examination was far more dangerous than cross due to your lack of control - - what suggestions do you have to implement true control?" asked Wolff.


Atticus tapped his head, "We must remember preparation, preparation and preparation.  True control can only be achieved through diligent preparation.  You must strive to have your witness command instant comprehension.  It is vital for both you and the witness to know what the first chapter of direct examination will be, how you will transition from one chapter to the next during direct and what the closing chapter will be - - keeping in mind the theories of primacy and recency.  As the direct examiner, you have complete control over the questions you will ask, the sequence in which they will be asked and the simple words that will be used so that a vivid word picture is created in the courtroom regarding the critical facts."


Sienna opined, "I hate direct examination because it seems so artificial, contrived and not a conversation."    Atticus replied, "You feel that way because law school distorted your ability to think and speak like normal people.  The true maestro has learned to use two cent rather than fifty cent words and utilizes simple sentences rather than paragraphs to communicate and persuade. A good direct examination is a vivid word-picture-painting conversation between you and the witness which reconstructs the critical fact or emotion.  Too many lawyers utilize notes that are an impediment to the line of communication which has to exist between the direct examiner and the witness during which the lawyer hears the witness' answer and then incorporates a portion of the witness' answer into the next question so that the testimony flows naturally.  Deft trial lawyers utilize checklists which reveal at a glance the next chapter of direct examination.  The yellow legal pad never becomes an impediment to the eye and ear contact needed for an effective line of communication allowing the jury to trust both the message and the messengers.  The more natural the conversation, the more persuasive the presentation.  Your ultimate goal is congruence of message and messengers."


Wolff nervously interjected, "You make it sound so simple."   To which Atticus responded, "New trial lawyers are always nervous - - embrace your fears and love your nerves - - these are tremendous allies which help you to prepare.   The antidote for your fear is total preparation.  Total preparation requires that you forget about you - - the case is not about you - - it is about your client and your client's cause.  The more you prepare your client's case and your client's cause, the more your butterflies will fly in formation.  The more you prepare, the more you will embrace the KISS principle. Your directs will be short, simple and to the point but, at the same time, will be complete so that you prove a prima facie case or establish an affirmative defense.  Keeping it short and sweet gives your adversary less of a target for cross.  Your emphasis should be getting your witness swiftly and safely through direct so that the cross battle can begin.  Ultimate preparation leads to ultimate simplicity.  The art of lawyering is to create the ultimate simplicity.  With simplicity comes communication and, ultimately, persuasion."


Sienna asked, "Do you have any commonsense suggestions for creating control through ultimate simplicity?"  Atticus pondered and took a deep gulp of the demon rum alcohol that his young friends were plying him with.  "One direct examination pearl that has been passed down from generation to generation is to write out the answers you want so that you can properly phrase your questions.  When you know the precise answer, it is so much easier to properly prepare the question.  The sign of the maestro is simplicity, clarity and directness.  As the central persuasion equation, you must grind the lens through which the jurors will process the evidence so that your jurors become virtual eyewitnesses to your dominant storyline facts and your dominant storyline emotions.  Another technique which helps in making the jurors virtual eyewitnesses is to have your witness answer in the present tense when answering on direct.  For example, in a simple eyewitness situation:




Q:  
Mr. Eyewitness, everyone in the jury box is sitting next to you, what are we seeing?"




A:
We are seeing . . .


"By carefully crafting your questions so that the witness answers in the present tense, your witness gains jury comprehension from the word picture painted.  The witness hears and understands the question, focuses on the question and gives a concise answer.  Body language helps establish congruence between message and messenger.  Eye contact, appropriate attitude and  appropriate vocabulary lend variety and down-to-earth warmth to the presentation.  By spending time with the witness, you know by applied psychology the strengths and weaknesses as well as the emotional buttons which you may or may not want pushed in the presence of the jury.  By making the testimony persuasive through storytelling, your cause becomes interesting and helps the jury to empathize.  Fine-tune the witness by carefully reviewing the trial vocabulary so that powerful, descriptive and vivid language which evoke feelings and involve senses are utilized.  Eliminate all legalisms.  Law school is gone.  You are you again.  Welcome back!"


Sienna's eyes lit up, "I really want to be a good trial lawyer but how can I survive and grow in the discipline - there are so many doubts in my mind - how do I overcome these feelings?"  Atticus looked deep into Sienna's eyes and softly counseled, "Same time next month."

