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First Amendment
Alexander, Alexander & Catalano LLC, v. Cahill, 2010 U.S. App. LEXIS 5253 (2d Cir. 2010)
The plaintiffs challenged rules adopted by New York’s Appellate Division regarding certain types of attorney advertising and solicitation, which were to take effect February 1, 2007.  The rules barred testimonials from clients relating to pending matters, portrayals of judges or fictitious law firms, attention-getting techniques unrelated to attorney competence and trade names or nicknames that imply an ability to get results.  The amendments also established a thirty-day moratorium for a targeted solicitation following a specific incident.  The plaintiffs challenged these rules as violating the First Amendment.  The Court held that the prohibition against advertisements containing the portrayal of a factitious law firm was valid.  The Court held that lawyers from different law firms giving the impression that they are part of the same law firm is misleading and not entitled to First Amendment protection.  The Court held that client testimonials are allowed, as not all testimonials are misleading.  The Court also allowed the portrayal of a judge in attorney advertising.  The portrayal of a judge is informative to demonstrate the legal process.  The Court allowed advertising that depicts a portrayal of a lawyer exhibiting characteristics unrelated to legal competence.  For instance, using wisps of smoke, blue electrical currents, and special effects were held not to mislead.  The Court held that common sense dictates that individuals understand that a lawyer does not have super human qualities as depicted in an attorney’s advertisement.  The Court also allowed attorneys to use nicknames, monikers, models or trade names, as no evidence existed that those sources of names and promotional devices were misleading.

The Court did not find constitutional fault with the thirty-day time period during which attorneys may not solicit potential clients in a targeted fashion.  Where a legal filing is required within thirty days, the moratorium is limited to fifteen days.  The Court held that the moratorium provisions were sufficiently narrowly tailored to survive constitutional scrutiny.  

Title VII

DeMarco v. Coopervision, Inc., 2010 U.S. App. LEXIS 5223 (2d Cir. 2010)
The Court upheld the grant of summary judgment to the defendant employer dismissing the plaintiff’s claim.  The plaintiff alleged that the defendant violated Title VII of the Civil Rights Act of 1964 and New York’s Human Rights Law.  The plaintiff alleged discrimination on the basis of pregnancy.  Title VII was amended by the Pregnancy Discrimination Act, which bars discrimination based on a woman’s pregnancy because it is discrimination based on sex.  The defendant advanced a legitimate, non-discriminatory reason for plaintiff’s termination and the plaintiff failed to show that the proffered reason was pretextual.  The defendant demonstrated that it was undergoing corporate restructuring and cost-cutting and that the plaintiff’s job responsibilities were either absorbed by other employees or disappeared altogether.  The Court held that the record demonstrated that the plaintiff was not the only employee terminated and that other positions had been eliminated during that same time period.  The Court held that none of the plaintiff’s arguments demonstrated that the actual reason for her termination was due to her pregnancy.

Attorneys’ Fees
McDaniel v. County of Schenectady, 2010 U.S. App. LEXIS 2922 (2d Cir. 2010) 

The plaintiffs appealed from an Order of the District Court approving the settlement of a class action arising from alleged violations of the plaintiffs’ constitutional rights.  The District Court awarded less than the requested fee to plaintiffs’ attorneys from the common fund established by the settlement.  Rather than base its attorneys’ fees calculation on a percentage of the fund, the District Court elected to calculate fees using a variance of the lodestar method.  The District Court concluded that the plaintiffs’ attorneys were adequately compensated by an award of fees that reflected their normal hourly rates.  The Second Circuit affirmed on the basis that the District Court did not abuse its discretion in making these determinations.  The plaintiffs’ attorneys requested the amount of 26% of the total settlement fund, the percentage-of-fund approach.  The Second Circuit held that a district court has the discretion to choose if the percentage-of-fund approach for calculating attorneys’ fees is to apply.  By not applying the percentage-of-fund approach, the attorneys for the plaintiffs in this case receive substantially less than what they originally requested. 
