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“Domestic violence is a crime of enormous magnitude that affects all New Yorkers – regardless of age, race, or economic status – with long term and pervasive consequences for victims, families, communities and society. . . While New York vigorously responds to domestic violence, with over 550 police departments, 200 emergency rooms, 150 domestic violence service providers, 99 domestic violence hotlines and 1,000 specialized courts, improvements can be made to hold offenders accountable, support victims of domestic violence and protect our children from exposure to and involvement in domestic violence situations.”  So states the New York State Assembly Sponsor’s Memorandum in support of chapter 476 of the Laws of 2009, which amends parts of the Family Court Act, Domestic Relations Law and Criminal Procedure Law with respect to domestic violence between family or household members.  These amendments, plus recent amendments to the Executive and Civil Rights Law, discussed below, reflect the legislature’s increasingly firm stance toward protecting domestic violence victims and, in particular, children, who often  suffer psychologically, behaviorally, and academically when exposed to ongoing domestic violence in the home.

Attorneys practicing in the family and matrimonial area may wish to take note of these amendments and the impact they will have on representing clients presenting with domestic violence issues.  

Domestic Relations Law § 240 (1) (a)

In matrimonial actions where child custody and/or visitation is an issue and allegations of domestic violence and/or child abuse are proven by a preponderance of the evidence, the court must consider  the effects of domestic violence or child abuse on the best interest of the subject child AND  must state on the record or in its written decision how domestic violence or child abuse factored into its custody or visitation determination (L 2009, ch 476, eff. Dec. 15, 2009).  

Criminal Procedure Law § 160.55 (1) (a), (d), (2)

Palm prints and fingerprints of a person arrested for harassment in the second degree against a member of the same family or household will now be retained and any records and papers of an arrest and prosecution may be made available to certain qualified agencies where the defendant is convicted of harassment in the second degree against a member of the same family or household.  The bill sponsor’s memorandum explains that “[m]ost domestic violence cases are initially charged as misdemeanors, but many ultimately plead down to harassment charges, which are violations and subject to sealing.  This process prohibits law enforcement from accessing the records and papers pertaining to these convictions resulting in limited access to information crucial to charging decisions, such as whether an offense was part of a course of conduct and who was the primary aggressor” (Sponsor’s Mem, Bill Jacket, L 2009, ch 476).   The amendment allows the defendant to obtain a noncriminal disposition, if appropriate , “while ensuring that law enforcement has a complete understanding of the nature of the domestic violence history for any future incidents” (id.).  (L 2009, ch 476, eff. Dec. 15, 2009).  

Criminal Procedure Law § 140.10 (5) 

Under Criminal Procedure Law, when investigating a report of a crime or an offense between members of the same family or household, a law enforcement officer must prepare and file a written report of the incident, whether or not an arrest is made.  The statute has been amended to provide that when the reported incident involves an offense committed by a person known by law enforcement to be under probation or parole supervision, a copy of the report must now be transmitted as soon as practicable to the supervising probation department or the division of parole. (L 2009, ch 476, eff. Dec. 15, 2009).

Family Court Act §§ 812 (1); 821 (a) and Criminal Procedure Law § 530.11 (1)

The crimes of sexual misconduct, forcible touching, sexual abuse in the third degree and sexual abuse in the second degree as set forth in Penal Law § 130.60 (1) have been added to those family offenses over which family court and criminal courts have concurrent jurisdiction.  These crimes now subject the offender to the mandatory arrest and reporting requirements of Criminal Procedure Law § 140.10. (L 2009, ch 476, eff. Dec. 15, 2009). 

Criminal Procedure Law §§ 530.12 (5), 530.13 (4)

The terms and procedures for issuing orders of protection and the maximum duration of such orders for family offenses and other criminal matters are set forth in Criminal Procedure Law §§ 530.12 and 530.13.  The recent amendment now provides that, upon conviction of a class A misdemeanor or any other offense between spouses,  parent and child, or members of the same family or household, the court issuing the order of protection may provide even greater protection to victims by extending the maximum expiration date previously allowed to beyond the maximum term of the defendant’ s incarceration.  (L 2009, ch 476, eff. Dec. 15, 2009. 

Executive Law § 296 

Prohibits discrimination against a victim of domestic violence in employment practices. (L 2009, ch 80, eff. July 7, 2009).

Civil Rights Law § 64-a 

Existing law allowed a court to order that pleadings and other records associated with a name change application be sealed upon a finding that publication would jeopardize the applicant’s personal safety.  The amendment now offers similar temporary relief and keep court records and identifying information sealed while the case is pending (L 2009, ch 83, eff. July  9, 2009).  

