Labor and Employment Practice

By:  Glen P. Doherty, Esq.

McNamee, Lochner, Titus & Williams, P.C.
February presents the opportunity to update our members (as employers) with respect to their COBRA obligations, as modified by recent federal legislation.  More specifically, on December 21, 2009, President Obama signed legislation extending and expanding the COBRA premium subsidy that was originally established under the American Recovery and Reinvestment Act of 2009 ("ARRA").

ARRA Background
By way of background, signed by President Obama on February 17, 2009, ARRA provides a 65% premium subsidy for individuals (and their covered dependents) who lose (or lost) group health plan coverage due to involuntary termination of employment between September 1, 2008 and December 31, 2009, for a period of up to 9 months.

Changes to ARRA
The new legislation extends the maximum COBRA subsidy period from 9 to 15 months.  Significantly, this extension applies to those beneficiaries whose 9 month extension already expired.  Moreover, individuals who maintained COBRA coverage following expiration of the original 9 month period must be reimbursed for the difference between the amount paid and the subsidized premium amount via either a refund or credit towards future premium payments.      

The new law also extends the qualifying event deadline from December 31, 2009 to February 28, 2010.

The new legislation also amends ARRA to require only that the qualifying event (i.e., termination) occur within the eligibility period.  The original eligibility criteria under ARRA required both a qualifying event (i.e., termination) and loss of coverage within the eligibility period.  

DOL Issues Model Notices

In accordance with the new legislation, on January 13, 2010, the United States Department of Labor ("DOL") issued 3 model notices, all of which may be found on the DOL's website at: http://www.dol.gov/ebsa/COBRAmodelnotice.html.

Updated General Notice

The Updated General Notice must be provided to all qualified beneficiaries (not just covered employees) who experience a qualifying event at any time from September 1, 2008 through February 28, 2010.  More specifically, this Notice must be provided to all qualified beneficiaries who have not yet been provided an election notice, regardless of the type of qualifying event.  

Note that the DOL's press release points out that individuals who experienced a qualifying event in December 2009, but who were not eligible for COBRA coverage until January 2010, were not likely provided the proper COBRA notice.  Thus, for these individuals, the DOL recommends that they be provided an Updated General Notice, and that they be given the full 60 days from the date the Notice is provided to make a COBRA election.

Premium Assistance Extension Notice

The Premium Assistance Extension Notice must be provided to certain individuals under certain circumstances.  More specifically, individuals who were "assistance eligible individuals" as of October 31, 2009, and who are currently receiving the COBRA subsidy, must be provided this Notice by February 17, 2010, unless they were already provided a timely issued Updated General Notice.  Individuals who experienced a termination of employment on or after October 31, 2009, and who lost their health coverage, must also be provided this Notice by February 17, 2010, unless they were already provided a timely issued Updated General Notice.  Finally, individuals who are in a "transition period" must be provided this Notice within 60 days of the first day of the transition period.  An individual's "transition period" is the period that begins immediately after the end of the maximum number of months (generally 9) of premium reduction available under ARRA prior to its amendment.  An individual is in a transition period only if the premium reduction provisions would continue to apply due to the extension from 9 to 15 months, and he/she otherwise remains eligible for the premium reduction.

Updated Alternative Notice

Insurance issuers that provide group health insurance must send the Updated Alternative Notice to individuals who became eligible for continuation coverage under State law.

Action Plan

Law firms as employers must take immediate action in order to ensure compliance with this new legislation.  Such action includes: identification of all individuals who must receive notification under the new legislation; preparation of the various notices and timely issuance of same; reinstatement of the 65% subsidy for applicable individuals; and determination of whether to offset premiums or simply issue refunds is cases of overpayment.
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