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In February, the Court handed down Baust and Baust v. NYS Division of Human Rights (507715), a decision that explores and analyzes the election of remedies provision contained in the New York Human Rights Law.

Following their termination, John M. Baust and John G. Baust (hereinafter collectively referred to as "Petitioners") commenced actions against their former employer, Respondent BioLife (hereinafter "BioLife"), in Supreme Court, alleging, among other things, breach of their employment contracts.  

Several months later, they each filed a complaint with respondent New York State Division of Human Rights (hereinafter "SDHR") pursuant to Executive Law Article 15, alleging that they had been terminated due to unlawful discriminatory practices by BioLife.  SDHR held that it did not have jurisdiction and dismissed petitioners' discrimination complaints, on the ground that petitioners had elected their remedies under Executive Law § 297(9) by first commencing breach of contract actions in Supreme Court.  When petitioners then sought judicial review of SDHR's determinations, Supreme Court found that their complaints had been improperly dismissed and remitted them to SDHR for further proceedings.  SDHR and BioLife appealed.


In affirming Supreme Court, the Appellate Division noted that, as a threshold matter, contrary to petitioners' argument, CPLR 5701(b)(1) does not preclude SDHR's right to appeal from a supreme court's order.  Although petitioners sought review of SDHR's determination pursuant to both CPLR article 78 and Executive Law § 298, the latter provides the exclusive means for such review.


Turning to the merits, the Appellate Division viewed SDHR's dismissal of petitioners' complaints as an error of law.  As explained by the Court, Executive Law § 297(9) provides that an aggrieved person elects his or her remedy for unlawful discrimination by either filing a complaint with SDHR or commencing an action in court based upon such discriminatory conduct.  Where, as here, however, a distinction can be made between the relief sought in a petition to SDHR and that claimed in court, the aggrieved individual is not necessarily viewed as having  brought a single discriminatory grievance in two different forums so as to brand the first action or proceeding as a binding election of remedies.


More specifically, in petitioners' civil actions, they allege breach of contract based upon BioLife's failure to compensate them as provided in their employment agreements upon a termination without cause.  Although petitioners also alleged that their terminations were retaliatory, such was not necessary to establish their breach of contract actions, and it was added merely to underscore the lack of a valid cause for termination.  Petitioners did not seek reinstatement and sought only compensation as provided in their employment agreements.  

By contrast, petitioners allege in their discrimination complaints before SDHR that they had made complaints to BioLife regarding alleged discriminatory conduct of its employees, and, in retaliation, BioLife terminated them, thus entitling them to the relief available under Executive Law § 297(4)(c).  Stated succinctly by the Court, inasmuch as petitioners' discrimination complaints and their civil actions were not based upon the same grievances, there was no election of remedies.
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