Torts and Civil Practice

By:   Laura M. Jordan, Esq.

Powers & Santola, LLP

ljordan@powers-santola.com
$2.5 Million Pain and Suffering Award Upheld
Garrison v LaPine, et al. (Stein, J., 507837 [4/29/10])
A jury awarded plaintiff $500,000 for past pain and suffering and $2 million for future pain and suffering (over 31 years) as a result of injuries she sustained in an automobile accident.  The husband of plaintiff was awarded $400,000 for loss of consortium.  On appeal by defendants, the Appellate Court affirmed the award of damages as it did not deviate materially from reasonable compensation.  The proof established plaintiff suffered from a traumatic brain injury that is permanent in nature and causes jumbled speech, erratic and inappropriate behaviors, headaches that cause her to sleep all day, and inability to participate in activities, including caring for her family, that she enjoyed prior to accident.  Also, plaintiff’s husband has taken on role of plaintiff’s nurse and household caretaker and their marriage has become tumultuous.  He has also been precluded from job advancement due to responsibilities in caring for his wife.

“Land Owner” Responsibility in Labor Law § 240 (1)

LaRosae v American Pumping, Inc. and Norman (Garry, J., 508402 [5/6/10])

The question on appeal dealt with whether defendant Norman could be liable as an “owner” under Labor Law § 240(1).  At the time plaintiff was injured, he was pouring concrete for a project that encompassed two adjoining parcels of land, one owned by defendant American and one owned by defendant Norman.  Defendant Norman claimed he could not be held liable as plaintiff was not physically located on his property when the accident occurred.  However, the Court pointed out the term “owner” encompasses a person “who has an interest in the property and fulfilled the role of owner by contracting to have work performed for his benefit.”  In this case, Norman and American undertook to rebuild the retaining wall that plaintiff was working on, without reference to property boundary lines, and such project benefited Norman.  In affirming Supreme Court’s grant of partial summary judgment to plaintiff on the § 240 (1) claim against Norman, and finding Norman an “owner”, the Court noted to find otherwise based upon a geographical boundary that ran between plaintiff and his work would be inconsistent with the statues purpose.

Statute of Limitations Tolled?

Simons v Bassett Health Care, et al. (Cardona, P.J., 507833 [5/6/10])

Plaintiff initiated this medical malpractice suit against Bassett for failure to timely diagnose a brain tumor.  Plaintiff became a patient at Bassett in December 2001 and continued to treat with defendants through November 2004.  She had a whole body scan in June 2003 which recommended a CT scan to rule out the possibility of a brain tumor due to an abnormality seen by the radiologist.  Plaintiff contends she was never told of this recommendation for further testing, did not receive such testing, and was not diagnosed with her brain tumor until November 2004.  Plaintiff initiated her action against Bassett in March 2007, more than 2 ½ years after the June 2003 whole body scan.  Defendants moved to dismiss the action as untimely and plaintiff claimed the statute of limitations was tolled by her continuous treatment with defendants until November 2004.  In finding questions of fact present regarding the tolling of the statute, the Court noted plaintiff presented proof through expert testimony that plaintiff saw defendants on several dates between June 2003 and November 2004 for treatment of symptoms and complaints suggestive of or consistent with a brain tumor and had regular follow-up visits to address such complaints.  

Premises Liability

DiBartolomeo v St. Peter’s Hospital of the City of Albany (Stein, J., 508510 [5/13/10])

Plaintiff’s decedent fell and struck his head while walking down a temporary curb ramp used during construction at St. Peter’s and died 20 days later.  Plaintiff initiated this premises liability action and defendant moved for summary judgment asserting plaintiff was unable to establish defendant’s negligence was a proximate cause of plaintiff’s decedent’s injuries or that defendant had notice of the alleged defective condition.  In affirming Supreme Court’s denial of defendant’s motion, the Court noted defendant did not meet its initial burden with only an attorney affidavit and attached exhibits, which failed to provide a factual basis for the relief sought.  Furthermore, plaintiff’s proof, including an expert affidavit, was sufficient to create triable questions of fact on proximate cause and notice.

Page v State of New York, et al. (Rose, J., 508360 [4/29/10])

Claimant commenced this action after she stumbled down a ramp and fell to the bottom while exiting a building owned by defendant at its loading dock.  The ramp had been used for about 10 years to cover stairs when used for deliveries and could be raised and secured with a hook when not needed.  Defendant moved for summary judgment to dismiss this premises liability action and the Court of Claims granted the motion.  On appeal, the Court found the Court of Claims erred in granting summary judgment and found triable questions of fact on multiple issues, including defendant’s obligations to keep the building in good repair, the dangerous condition despite being open and obvious, violation of building codes and plaintiff’s comparative negligence.  As there were multiple grounds for reversal, which are too detailed to discuss herein, I suggest reading the decision for particulars.            
