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In May, the Court handed down Pegasus Cleaning Corporation v. Smith (508543), a decision that stresses the importance of knowing the difference between "private" and "public" work.

In September 1997, petitioner Pegasus Cleaning Corporation ("petitioner") entered into a two-year contract with the Office of General Services to provide janitorial services for a certain state office building.  Under the terms of the contract, and as required by law, petitioner was required to pay its employees prevailing wages and supplements.

In May 1998, the Department of Labor ("Department"), in response to complaints it received from employees of petitioner, commenced an investigation into whether petitioner had been paying prevailing wages.  More than seven years later, in February 2006, the Department completed its investigation and provided petitioner with an audit, which concluded that the company had underpaid its employees $190,176.66 in wages and supplements.

A hearing was held in April 2007, which culminated in the Hearing Officer making the following findings and recommendations:  that the amount of the underpayment was correctly calculated by the Department, that petitioner's failure to make the payments was not deliberate, and that petitioner, in addition to paying a 10% penalty based on the total of the underpayment, was required to reimburse its employees for the full amount due and owing, plus 6% interest.  After respondent Commissioner of Labor ("Commissioner") adopted the Hearing Officer's findings and recommendations, petitioner filed an Article 78 proceeding seeking to annul the Commissioner's determination.  Supreme Court dismissed the petition, and petitioner appealed.


On appeal, petitioner initially argued that it should not be required to make any payments for the amount owed because its ability to defend against the charges was seriously compromised by the time it took the Department to conduct the investigation and issue a final determination.  In that regard, petitioner claimed that, by the time the hearing was conducted, Department officials who approved the method that the company employed in computing the wages and supplements were no longer in State employ, and, as a result, were not available to testify on petitioner's behalf at the hearing.  In rejecting this argument, the Court noted that, while such testimony would have, to some degree, supported petitioner's position at the hearing, any prejudice that may have resulted because these witnesses were not available to testify was greatly ameliorated by the Hearing Officer's finding that petitioner's account of its contacts with these officials was credible.


Petitioner also claimed that it should not be required to reimburse its employees for the full amount of the underpayment because it relied upon representations made by Department officials as to how the prevailing wage should be calculated.  In rejecting this claim, the Court noted that, as a general rule, a government agency cannot be estopped from performing a duty that is a proper "exercise of its governmental function."  More specifically, the Court held that the fact that the advice petitioner received from Department officials concerning the calculation of the prevailing wage may have been erroneous did not constitute an exception to this well-established rule, and cannot be the basis for barring the Department from performing this essential function.

Finally, petitioner argued that its obligation to pay what it owed in back wages and supplements should be limited and not include payroll periods that occurred during the 46 months that the Department allowed its investigation to linger and failed to take any meaningful steps to complete it.  According to the Court, while the Department was undoubtedly remiss in the manner in which it conducted the investigation, and was largely responsible for the extended amount of time it took to complete it, those failings cannot serve to relieve petitioner of its obligations to pay its employees the prevailing wage and supplement.
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