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The Court Of Appeals recently went where appellate courts should fear to tread----family law.  You will recall that four years ago the COA decided that prohibiting gay marriage was constitutional because there was a rational basis to do so.  The basis you ask?  Opposite-sex relationships are more unstable than same-sex relationships and so straights needed the added benefits of marriage to help them stay together.  Now, the Legislature never gave this as a reason for prohibiting gay marriages.  Actually, we know they never even thought about it.  We also know that there is absolutely no scientific basis for the COA’s assertion.  Given that 40% of all births (80% in the inner cities) are to single mothers, the plan, whatever it was, is clearly not working.  Anyway, the gay marriage horse is now way out of the barn.  It’s legal in Canada, five states and DC.  In five years, everyone will be asking what all the fuss was about.

In April, the COA took up “egregiousness” in the case of Howard S. v. Lillian S.; specifically, when may it be considered when equitably distributing marital property.  The answer from the COA: We don’t know it when we see it.  Wife-Lillian, for three years, kept secret from Husband-Howard the fact that their youngest child was the result of an affair.  Because “courts are not in the business of regulating how spouses treat one another,” egregious conduct, says the COA, must be conscience-shocking.  Because there is little left to shock our conscience, there would be, I suppose, no egregious conduct left which applies to ED cases.

Last month, in Matter of HM v. ET, the COA answered this question: Does Family Court have jurisdiction to hear a support petition brought by a biological mother against her girlfriend?  “Family Court has the inherent authority to ascertain in certain cases whether a female respondent is, in fact, a child’s parent,” so holds the Court, in what would appear to be an obvious tautology, assuming the father was the petitioner.  But how is a female respondent ever a “parent in fact” if the petitioner is the bio-mother?  The petitioner and respondent were not married; there was no adoption; and there could be no equitable estoppel (which we’ll get to later) because the child was only four months old at the time of the break-up.  Finally, how can a birth mother and her partner hold out to a child that her father is a woman----unless this is an invitation for the trial courts to start determining psychological parenthood.

The wheels started to come off this whole custody/parentage issue in 1976, with the case of Bennett v. Jeffreys.  In that case, the COA established (invented) the rule that a non-parent could be awarded custody of a child if extraordinary circumstances existed.  There were three main problems with this rule.  First, the Legislature had set up an elaborate framework to control when the government can take a child from a parent.  Second, it set up a non-parent as a private child neglect prosecutor with none of the responsibilities to assist the biological parent to get her child back.  Third, “extraordinary circumstances” would become an infinitely malleable concept.  

The next stop was in 1991, when the COA held in Alison D., that visitation rights came only through adoptions or ejaculations.   The common law would not partition a fit parent’s authority by granting visitation to a psychological parent.  This made perfect sense---until one started considering the paternity-paycheck cases.  Ah, yes, fatherhood by equitable estopppel.  Here the bus really started heading toward the ditch.

In Debra H v. Janice R., decided May 4th, the COA tried to reconcile Alison D with Matter of Shondel, the bellwether equitable estoppel case.  In Shondel, the COA, enshrined equitable estoppel and thereby ratified the deceiving of children.  It works like this: The deceiving mother cannot ask for a DNA test if her deceit caused the father and child to grow a parent-child relationship.  Also, the boyfriend, even if not deceived, cannot deny paternity if he allowed a parent-child relationship to grow.  This all sounds better in theory than it does in practice.

The first problem with equitable estoppel is that it precludes the child from ever having the chance to identify its real father---who just might want the chance to be a real father.   Second, these cases only come up when child support is at issue.  This means that some guy will be forced to pay support for a child that is not his.  He will walk out the door, never see the child again and default on his support obligation.  So, how did the COA, in Debra H, sidestep Shondel, affirm Alison D., and advance the law of the best interests of children.

One month before Janice R. gave birth, she married Debra H. in Vermont.  Two and one half years later they split up.  Janice would never agree to Debra adopting the child but for two years after the break-up she did allow frequent contact.  When Janice stopped the visits, Debra petitioned for custody.  Debra argued that the Shondel rule, which created the paternity fiction to allow a mother to collect child support from a “psychological” father, should also apply to custody matters.  Sorry Debra, you lose says the Court. Alison D. is still good law. Creating pretend fathers so deceiving mothers can collect child support is ok.  But a loving involved step-parent or significant other---forget it.  But wait, Debra you still win!  Comity, says the court. You were married in Vermont and Vermont law deems a child born by artificial insemination during a civil union to be the child of both parents and New York will respect Vermont law.  Debra, forget Alison D. And you don’t need Shondel.  You can apply for custody because of comity.  

With 40% of all births being from single mothers and 80% in the inner city, it should be the public policy of this country that paternity be determined at birth.  This would mean DNA tests for everyone when a child is born to a single mother.  Also, I believe that a child has an inalienable right to have the identity of his biological father established. Unfortunately, there is not enough space for me to explain why these are good ideas.  Stay tuned.                
