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Qualified Immunity
Crenshaw v. City of Mount Vernon, 2010 U.S. App. LEXIS 8189 (2d Cir. 2010)
This case involved three police officers seeking qualified immunity.  Of interest is the claim against Officer Guttman.  The plaintiff told his niece not to cooperate with the police officers’ request for identification.  When Officer Guttman asked the plaintiff to leave the scene, the plaintiff refused, despite warnings from Guttman that if plaintiff did not stop interfering with the questioning of the plaintiff’s niece, he would be arrested.  The court held that an officer presented with these facts would have reasonably believed that there was probable cause to arrest the plaintiff for disorderly conduct.  It is undisputed that a crowd of some 30 people had gathered at the scene by the time of plaintiff’s arrest.  The New York disorderly conduct statute forbids congregating with other persons in a public place and refusing to comply with a lawful order of the police to disburse while recklessly creating a risk of public inconvenience, annoyance or alarm.  The plaintiff admitted that he failed to leave when Guttman requested that he do so.  The court held that the plaintiff could not argue that Guttman’s request was arbitrary or not calculated to achieve public order, particularly because the request was in response to the plaintiff’s admitted attempts to prevent his niece from answering the officers’ questions.  Officer Guttman was awarded qualified immunity.

Discriminatory Termination
Fleming v. Maxmara USA, Inc., 2010 U.S. App. LEXIS 6134 (2d Cir. 2010)
The plaintiff alleged that the defendants discriminated against her on the basis of her race by terminating her.  The court held that the plaintiff’s discriminatory termination claim failed because the plaintiff could not show that the circumstances surrounding her termination gave rise to an inference of discrimination.  A plaintiff may satisfy one of the elements to a discrimination claim by showing that she was replaced by someone not in her protected class.  In this case, the plaintiff was replaced by another black female.  The plaintiff argued that the hiring was done to disguise defendant’s discriminatory act, however, the plaintiff failed to point to any admissible evidence to support that assertion.  The plaintiff pointed to a number of cases concluding that where a plaintiff is replaced with a member of her protected class after the filing of a discrimination charge that may suggest a cover-up.  However, the person that replaced plaintiff in this case was hired before plaintiff even took any legal action against the defendants.  
Attorney’s Fee
Perdue v. Kenny A., 2010 U.S. LEXIS 3481 
The United States Supreme Court addressed the calculation of attorney’s fees based on the lodestar, the number of hours worked multiplied by the prevailing hourly rates, which may be increased due to superior performance and results.  The Supreme Court held that an increase is permitted in extraordinary circumstances, but there is a strong presumption that the lodestar is sufficient.  The plaintiffs filed a class action on behalf of 3,000 children in foster care and named as the defendants, the Governor of Georgia and various state officials, stating deficiencies in the foster care system.  A settlement was reached.  The attorneys for the plaintiff submitted a request for more than $14 million in attorney’s fees.  Half of that amount was based on their calculation of the lodestar.  The other half of the amount was for a fee enhancement for superior work and results.  The District Court awarded fees of approximately $10.5 million.  The District Court allowed the enhancement of $4.5 million.  The District Court awarded $6 million from a lodestar calculation.  42 U.S.C. §1988 provides that a prevailing party in certain civil rights actions may recover a reasonable attorneys fee as part of the cost.  

There is a strong presumption that the lodestar figure is reasonable and that presumption may be overcome in rare circumstances in which the lodestar does not adequately take into account a factor that may be properly considered in determining a reasonable fee.  For example, an enhancement is allowed where the method used for determining the hourly rate employed in the lodestar calculation does not adequately measure the attorney’s true market value.  An enhancement may be appropriate if the attorney’s performance includes an extraordinary outlay of expenses and the litigation is exceptionally protracted.  Extraordinary circumstances may exist due to exceptional delay in the payment of fees.  

In this case, the lower court increased the lodestar award by 75%, but the Supreme Court found that figure to be essentially arbitrary.  The District Court did not point to anything in the record that supported the increase in rate of attorney’s fees.  The District Court pointed to the fact that the attorneys had to make extraordinary outlays for expenses and had to wait for reimbursement, but the District Court did not calculate the amount of the enhancement attributable to those factors.  The District Court increased the amount of attorney’s fees based on a comparison of the performance of counsel in this case with the performance of counsel in other prior cases.  The District Court failed to employ a methodology that permitted meaningful appellate review to assess if the increase was warranted.  Merely awarding an enhancement on a trial judge’s impressionistic basis failed to provide an objective and reviewable basis for the fees.
