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Well, the Boys in Black are back, doing what they do best, which is being all activisty.  Where, you might ask, do corporations get constitutional rights, especially a right to free speech?  Only “persons” are mentioned in the Constitution.  I thought a corporation was an artificial person.  Didn’t Lord Chancellor Edward Thurlow, in 1775, say that corporations have “neither bodies to be punished nor souls to be damned?”

This brings us to Citizens United v. FEC, just decided by our Supreme Court. Citizens United holds that any corporation can spend any amount of money from its general treasury to help elect or defeat any candidate for any office in America.
  This would probably come as a surprise to the Founding Fathers since there is no mention of the rights of corporations in the founding documents.  But, if you are a good activist judge, this presents hardly any problem at all.  Scalia, for example, usually found pouring over ancient sources and dictionaries to prove his point, is left making the shallow argument that because neither the Constitution nor any sources at the time raised the issue of corporate free speech, the founders must have meant to include corporations under the free speech umbrella.  But I’m getting ahead of myself.

In this case, Citizens United wanted to disseminate “Hillary: the Movie” over cable networks.  This would run afoul of the “Bipartisan Campaign Reform Act,” more commonly known as McCain-Feingold, which was signed into law by President Bush in 2002.  Under McCain-Feingold, a for-profit corporation was prohibited from broadcasting “electioneering communications” within 30 days of a primary.
  In a hotly disputed procedural argument, the Court also took up the broader question of whether prohibiting the use of corporate funds to directly defeat or elect a candidate for public office was unconstitutional.  The expenditures under review are those made independently of the candidate’s campaign operations.  The decision did not upset the restrictions on corporate expenditures made directly to candidates. 

The majority’s argument boils down to this:  Speech is sacred. The public has the right to hear speech from any speaker; corporate, union or otherwise.  Money spent on speech is the equivalent of speech.  The Court’s decisions that upheld restrictions on the use of corporate money to disseminate free speech were wrongly decided.  For this reason, the many laws passed by Congress over many years are unconstitutional.  This ruling follows a direct trajectory from the Court’s 1976 decision in Buckley v. Valeo, which held that an individual has the constitutional right to spend as much of his own money on his own election or to defeat or elect any other candidate.

In short, the Court overruled McCain-Feingold, and the portion of Taft-Hartley that prohibited general treasury campaign expenditures.  Still permitted, but no longer needed, are corporate and union PACS.  The Court also reversed two of its previous decisions, Austin v. Michigan Chamber of Congress [1990] and McConnell v. FEC [2003].

If one considers that the Tillman Act of 1907 was passed by a Republican Congress and signed into law by a Republican president, that the Taft-Hartley Act was passed by a Republican congress over Truman’s veto, that McCain-Feingold was a bipartisan bill passed by a Republican Congress and signed into law by a Republican president and that the Conservative right has been in firm control of the Supreme Court for the last forty years, one is left with the impression that the only thing that changed was the judicial personnel on the Court---which made the Court even more conservative.  Since 2003, when the McConnell court upheld McCain-Feingold, the only change has been the addition of Roberts and Alito, both of whom are proving to be to the right of Rehnquist.

In Citizens United, the legal stretch made by the majority is evidenced by the dismissiveness of its language when referring to Congress and the dissent.  Here are some examples:

1.  They describe the FEC as a “brooding governmental power.”

2.  Proving that the Court is truly isolated from the American people, they assert that, “The appearance of influence or access, furthermore, will not cause the electorate to lose faith in our democracy.”  

3.  Proving that none of the justices have ever been to New York to see our democracy at work, they state, “In fact, there is only scant evidence that independent expenditures even ingratiate.  Ingratiation and access, in any event, are not corruption.”

4.   For proof that they believe Congress to be completely feckless, they state that the exemptions granted to media corporations exist “simply as a matter of legislative grace.”  

5.  As mentioned earlier, for Scalia, the absence of evidence is evidence that corporations were to be included within the First Amendment’s free speech protections, “despite the corporation hating quotations that the dissent has dragged up.”  Scalia goes on to claim that the dissent’s views would lead to a finding that newspapers have free speech rights “at the sufferance of Congress” and that notion “boggles the mind.”  

6.  There can be no doubt that George Orwell was consulted by the majority for they try to make clear that 1984 will be visited upon us unless corporations are permitted to use their vast resources to elect or defeat candidates for public office.  “The censorship we now confront is vast in its reach….The Government has muffled the voices that best represent the most significant segments of the economy.  Yet certain disfavored associations of citizens—those that have taken on the corporate form---are penalized for engaging in the same political speech [as the 24 individuals who spent $142 million in the 2004 election cycle to elect or defeat candidates.]”  

7.  In a final tribute to Orwell they say, “When Government seeks to use its full power to command where a person may get his or her information…it uses censorship to control thought.”
The Citizens United decision runs 183 pages and nearly 100 of those contain an impassioned dissent by Justice Stevens.  As mentioned earlier, there was a vigorous dispute over the scope of the case when it was set for reargument.  Steven’s view is that, “essentially, five justices were unhappy with the limited nature of the case…so they changed the case to give themselves an opportunity to change the law.”  A bit later he remarks that, “The only relevant thing that has changed since Austin and McConnell is the composition of this Court.”
Despite the language in the First Amendment that “Congress shall make no law…abridging the freedom of speech,” that provision has never been read in an absolutist sense.  Stevens notes that the law restricts the speech of students, prisoners, members of the military, foreigners and government employees.  The law may also restrict the time, manner and location of the delivery of speech.  The criminal law restricts fighting words and obscenity and the civil law prohibits libel and slander.

The influence of corporations on elections has come under the legislative magnifying glass for over 100 years.  The modern corporation would have been quite foreign to the Founders, who lived at a time when corporate charters were granted individually by the legislature.  Still, the Founders were extremely wary of the concentration of power.  Had they been able to imagine the immense power of the Standard Oil Trust of the last century or “Big Pharma” today, their natural wariness over the concentration of wealth and power would have been confirmed.  Other than the majority in Citizens United, is there anyone who believes that the American electoral process needs more unregulated money?  Does anyone believe that our electoral process is in need of more corporate spending to “restore our faith in Government?”   Does anyone seriously believe that the prohibition of unfettered corporate spending to influence elections is an attempt of the Government to control our thoughts?

“In sum, over the past century Congress has demonstrated a recurrent need to regulate corporate participation in candidate elections to preserve the integrity of the electoral process, prevent corruption, sustain the active, alert responsibility of the individual citizen, protect the expressive interests of shareholders and preserve the individual citizen’s confidence in government.

Continuously for over 100 years, this line of campaign finance reform has been a series of reactions to documented threats to electoral integrity obvious to any voter, posed by large sums of money from corporate or union treasuries.  Time and again, we have recognized these realities in approving measures that Congress and the States have taken.  (Stevens, in dissent, slip op. at 56, internal quotation marks and punctuation not included.)

Stevens notes that, “we have no evidence to support the notion that the Framers would have wanted corporations to have the same rights as natural persons in the electoral context, we have ample evidence to suggest that they would have been appalled by the evidence of corruption that Congress unearthed in developing [McCain-Feingold] and that the Court discounts to irrelevance.”  In this context, Lord Acton might have modified his famous aphorism to say that money corrupts and immense money corrupts immensely.   It might be worth remembering that it was Lucky Luciano, who after a visit to the New York Stock Exchange, remarked that he had joined the wrong mob.  There is a reason why we have agencies like the SEC, FCC, FTC, FEC, FDA, OSHA, and NTSB.  We know from abundant experience that in the pursuit of profits, corporations will do almost anything until caught.  This is not to exonerate the worst behaviors of unions but it is worth noting that only 7% of the non-public sector workforce in the United States is unionized.  I also don’t recall the unions having much to do with the Great Depression of 1929 or the second great depression of 2009.

In 1920, Henry Ford was 57 years old and, in today’s dollars, was worth about $190 billion.  He had amassed this fortune while also implementing the $5 dollar day and 40 hour work week at his factories.  He was a shy, gentle man who liked to birdwatch, square dance and fiddle.  He supported women’s suffrage and the Ford Motor Company was the largest employer of blacks in the Country.  He was also one of America’s most virulent anti-Semites.

At the height of his wealth, he bought a small weekly newspaper called the Dearborn Independent and made it into The Ford International Weekly with a reported weekly circulation in 1925 of 900,000.  The inaugural issue of the paper carried a 36 point bold headline “The International Jew: The World’s Problem.”  Ford would use this paper to carry to the American people the message that the Jews were the source of nearly all the world’s problems.  Hitler would come to view Ford as a soul mate and would keep a picture of Ford on his desk.

Ford had no need to use corporate funds to finance his hateful screeds.  And the Tillman Act of 1907 would have prohibited him from contributing directly to candidates for election from the Ford Motor Company’s treasury.  But, until January 21, 2010, Ford could not have used the treasury of the Ford Motor Company to support or defeat candidates for elective office.  Now he could.  With the company’s treasury at his disposal, the amounts he could now spend would be staggering.  Whose election would a corporation run by a modern day Henry Ford support or oppose?  We’re about to find out.
   







�   Bob Dylan.





�  Contrary to President Obama’s assertion made in his State of the Union speech, the Court did not reach the question of whether a foreign corporation can use its funds to support or oppose a candidate for election.  That prohibition remains the law. (2 U.S.C. 441e).





�  Congress first prohibited direct contributions from corporate treasuries to candidates in the Tillman Act of 1907.  This was expanded in the Taft-Hartley Act of 1947 to include independent expenditures made by corporations or unions to defeat or elect a candidate. In 1971, Congress passed the Federal Election Campaign Act which continued the restrictions on corporate and union contributions but created PACS.  In 1986, in FEC v. Massachusetts Right To Life, the Court held that such a restriction was a violation of the right to free speech if applied to a corporation that was formed for the specific purpose of promoting political ideas, was not engaged in other business enterprises and did not accept corporate or union funding, the so called “527 organizations.”





