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"Someday I hope to write a book where the royalties will pay for the copies I give away."   

Clarence Darrow 

Atticus and Wolff - - The Art/Science of Cross-Examination

By: Ray Kelly, Esq.

At the dimly lit, cubby-hole window table of The Chambers looking out on State and Pearl streets, the young solo practitioner Wolff inquired "Is cross-examination an art, a science or a combination of both?"  


Intermittently sipping at his Dewars on the rocks, Atticus softly intoned "Cross-examination is both an art and a science.  Cross-examination can be taught and can be learned.  Cross examination rests upon bedrock scientific principles which can be learned, discerned and thereafter utilized in an artistic manner by the cross-examiner.  With head, heart and commitment to theory of the case, your inner demons are corralled, tamed and your strongest weapon when you cross."


Wolff asked "What are your basic rules of cross-examination?"


"For another Dewars, Experience has taught that these three (3) simplified rules cover the  great majority of cross-examinations you will encounter during your career:





Rule One:      DON'T, unless you have to





Rule Two:     DON'T, shoot in the dark needlessly





Rule Three:   STOP, when you come to the end."


"Seasoned trial lawyers know that not every witness needs to be cross-examined, especially one which has not harmed your theory of the case.  Unless the witness possesses facts, not brought out on direct-examination favorable to your theory of the case or contradictory to your opponent's theory, prudence and common sense dictates that there is no need for cross.  Rule Two simply means that you do not ask risky questions unless the commitment phase of your cross-examination has already driven in the factual stakes which dictate what the answer must be.  Rule Three is the hardest for neophyte trial lawyers to comprehend - - once you have made your point(s), sit down."


Wolff pressed Atticus, "You just mentioned the commitment phase of cross-examination - - what is commitment?"


Atticus counseled, "There can be no actual cross-examination of a witness until there is some commitment on the witness' part arising from:  

!  Demonstrable physical and historical facts;

!  Statements at the scene;

!  Pre-trial declarations and acts;

!  Negative knowledge;

!  Other evidence in the case; 

!  Testimony on direct-examination; 

!  Phase One testimony on cross-examination (i.e, commitment phase)."


Wolff continued, "What are the phases of cross-examination?"  


As the alcohol kicked in, Atticus quipped, "When will American law schools adopt England's requirement that budding trial lawyers attend law school for an additional two years and apprentice under a practicing barrister before they can be admitted to the Bar of Barristry?  When will America's legal educational system understand that giving a young lawyer a sheepskin after three years of law school in no way qualifies them to effectively and competently step into the trial arena?"  


"But to answer your question, cross-examination consists of separate and distinct phases which ordinarily (and with some exceptions) should be undertaken in the following sequence: 



            Phase One:  
Fleshing out the witness' knowledge, including 





         
negative knowledge-closing the doors. This is the 





         
commitment phase of cross-examination. 




Phase Two: 
Establishing facts favorable to your theory. 



         Phase Three: 
IMPEACHMENT."


"Phase One and Phase Two are interchangeable - - it is a matter of personal preference based upon your shtick developed through prior trials as to which phase you pursue first.  Phase Three is not used until completion of Phases One and Two.  You don't want to piss off the alligator before you cross the swamp, i.e., why get a witness mad at you and risk their accompanying wrath before  posing questions establishing commitment to favorable facts or favorable testimony - - and why would you ever impeach a witness after that witness has just helped you out?  Each witness' cross-examination  should be approached with this sequence foremost in mind."  


Wolff pressed Atticus, "What exactly is your definition of cross-examination?"  To which Atticus responded, "Next month, same cubby-hole and a couple of more Dewars."

