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"Chase after the truth like all hell and you'll free yourself, even though you never touch its coat tails."   

Clarence Darrow 

Atticus and Wolff - - Practical Cross-Examination

By: Ray Kelly, Esq.

Atticus had settled into his favorite watering-hole, his feet propped up and his nostrils sensing the alcoholic mist wafting through the air.  Friday night's happy hour was his favorite time for sharing thoughts and waxing poetic on his life's devotion, trial work.  Wolff approached, a Dewars on the rocks in hand, with several other members of the Young Lawyers Section of the Bar Association.  Wolff began, "Last we spoke you indicated you would share your practical definition of cross-examination - - hope you don't mind but I brought a few friends."  "Not at all," Atticus responded while sinking deeper into his favorite cubby-hole.  Wolff asked, "What is your definition of cross-examination?"


"Forget whatever definition you may have learned in law school.  Practically speaking:  




Cross examination is testimony by the lawyer . . .




Speaking ex cathedra . . .

 


Communicating to the jury . . .



The theory of the case . . .

 


Through controlled questioning of the witness."


"Ask yourself the following threshold questions:



Where do I need to go?




How does this witness help where I need to go?




How does this question help where I need to go?




How does this chapter of cross fit in summation?"


Wolff's eyes lit up - "Is that it?  Do I hear you saying that the function of cross is to answer the question 'What do you want to say about your theory of the case to the jury through the mouth of this witness?'’ "Precisely," Atticus confirmed and continued, "You must fine-tune your theory of the case well in advance of jury selection.  Well-prepared trial lawyers create a draft summation before trial begins which, when finally delivered to the jury, is 90-95% of what was prepared in advance.  By preparing your summation before jury selection, you fine-tune your theory of the case so that the ultimate simplicities which usually determine the jury verdict become crystal clear during your preparation.  Each cross-examination is prepared after your draft summation pinpointing those critical facts to be brought forth from the mouths of the witnesses.  Embrace your pretrial fears.  Life's experience teaches that the anecdote for fear is total preparation."  


Wolff continued, "You mentioned controlled questioning of the witness - what do you mean by 'controlled questioning' ?"  Atticus intoned, "Control is the true hallmark of cross-examination.  Control has two (2) aspects.  First, you must control you.  This case is not about you - it is about your client and about your cause.  If you are worried about how you are doing rather than what you are doing, you are creating a recipe for disaster.  Check your ego and leave it with the metal detectors when you enter the courthouse.  When you are presenting the case to the jury, the case is never about you."


"Second, control means that there are no real questions actually asked in true cross examination.  Control comes from the form of your questions.  Controlled questions means that you must strive for a:





Single fact...





Precisely worded...





Declarative statement...





With a question mark at the end (voice inflection)."


Wolff, "Can you give us some simple techniques to follow?"


Atticus responded, "Experience teaches that regardless of whether you intend a friendly or destructive type of cross, the following control techniques should be utilized.  Invariably there will be situations when you can let go of control.  However, until you have a great deal of experience, treat the following suggestions as commandments.


"Ask only leading questions.  Leading questions suggest a specific answer.  Non-leading questions invite the witness to volunteer information; you lose a measure of control over the witness and interrupt the flow to the jury of your information.  Eliminate all questions beginning with 'are', 'is', 'do', 'did', 'why', 'how', 'which', and so on - especially if they can be answered other than with 'yes' or 'no.' "


"Ask short questions limited to one fact per question.  A question limited to one fact increases your control of the witness.  The one fact you desire the jury to know is developed cleanly, clearly, and concisely because the witness has no opportunity to evade the desired answer."


Wolff pressed, "Can you give us an example of what you mean by (1) a single fact (2) precisely worded (3) declarative statement (4) with a question mark at the end sequence of cross-examination?" 


Atticus responded, "Consider the following:

Q:
On July 6, the day you were arrested, you saw the police hold Ray Raym at gunpoint, right outside his house?



A:
Yes.


"Since you know these facts to be true, the witness can only answer 'yes.'  And your trial record accurately reflects this evidence.  But did your jury get it?  With this compound form of the question, you are expecting the witness' one 'yes' to convey: the date, the fact of the observer's arrest, the place, the presence of the observer, the presence of the police, the presence of Ray Raym, the location of the observer, the actions of the police - at least nine (9) different pieces of information.  Now compare:

MR. Cohort:  Let's talk about July 6.

Q:
July 6 was the day you were arrested?



A:
Yes.



Q:
Your arrest took place at Ray Raym's home?



A:
Yes.



Q:
You were arrested when Ray Raym was arrested?



A:
Yes.



Q:
You saw the police knock on Ray Raym's door?



A:
Yes.



Q:
You were only 10 to 15 feet away?



A:
Yes.



Q:
Ray Raym came to the door?



A:
Yes.



Q:
You could see Ray Raym's hands?



A:
Yes.



Q:
Ray Raym had no gun?



A:
No.



Q:
Or any other weapon?



A:
Correct.



Q:
But the police had guns?



A:
Yes.



Q:
All five of them?



A:
Yes.



Q:
In their hands?



A:
Yes.



Q:
Pointing them at Ray Raym?



A:
Yes.


"One fact per question keeps the word picture crystal clear for the jury.  Slowly building simple facts, one fact at a time on cross, has the added benefit of enabling the examiner to lay the foundation for subsequent impeachment or to form the basis for later arguments that there are factual inconsistencies between this witness and other witnesses or evidence."


"Use simple words - no adjectives, no adverbs, no qualifiers and no 'weasel' words.  Remember the 'KISS' principle: 'Keep It Simple, Stupid.'  Powerful statements are made without fancy adjectives and without qualifiers such as 'occasionally,' 'sometimes,' 'maybe,' or very.' "


Atticus peered at his listeners and a smile spread through his inners.  Atticus thought to himself,  "The Chambers is the only haunt where the wonders of trial work can be shared and passed on.  I think I'll sit here awhile."  Wolff asked, "Atticus, you want a ride home?"  "Nah, next month, same time, same place - - I'm not moving."

