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"If there is to be any permanent improvement in man and any better social order, it must come mainly from the education and humanizing of man"   

Clarence Darrow 

Atticus and Wolff - - Practical Cross-Examination

By: Ray Kelly, Esq.

Friday night back at The Chambers.  Atticus hasn't moved, thought Wolff as he and other members of the Young Lawyers Section approached.  "Where do you begin a cross-examination, where do you end your cross and how do you keep the jury attuned to what you are doing?" asked one of Wolff's friends.  Atticus responded "you must keep in mind the theories of primacy and recency when determining where to begin and end your cross - - strive to start on a high and finish on a high since jurors have a tendency to remember best and longest that which they hear first and that which they hear last.  Why?  There is a psychological boost to your theory which often is accompanied by a psychological let-down for the witness.  The theories of primacy and recency also come into play during a readback of testimony to the jury.  Your butterflies start flying in formation  when you plan how you will begin and how you will end your cross."  


"One simple tactic for keeping the jury attuned to your intended area of inquiry is the use of topic sentences or headlines to introduce a subject matter which constitutes each of your intended chapters of cross.  Headlining orients the witness and the jury to the subject matter of the questions that follow.  There is no defined formula.  Be natural.  For example, you may begin a chapter of cross with:  

Let's talk about what you told the police right after you saw the car crash into the motorcycle on July 6, 2009?


or
Let's talk about what the police did when they searched Ms. Smith's car during this traffic stop on the Thruway?


"Utilization of topic sentences provides a measure of control which sets the stage for all of your (1) single fact, (2) simply stated, (3) declarative statements, (4) with a question mark at the end  (voice inflection) questions which follow."  


Wolff stated "I've noticed that I've fallen into the habit of always using introductions to my questions and it feels contrived - - what are your thoughts?"  Atticus counseled "Quite often new lawyers make speech too complicated - - questions are too long and 50-cent words are used rather than 2-cent words.  Questioning is far more effective if you avoid using crutch words and break the habit of using introductions to questions.  Try to eliminate:

And...?



Let me ask you this question ....?



Isn't it a fact that ...?



It is true, is it not ...?



In fact ...?



Didn't you testify that ...?



Am I correct in assuming that ...?



Would you tell the judge and jury ...?



Would you tell us, please, ...?


"Similarly, avoid "tag" endings to questions.  Some trial advocacy professors like to teach the Gerry Spence method of cross in which each question is followed with:



..., isn't that true?



..., isn't that correct?



..., right?


and similar "tag" lines in the belief that this technique keeps witnesses under a tighter rein.  Experience teaches that this method highlights the difference between the lawyer and the witness and, quite often, jurors identify with the witness rather than with the lawyer.  There are differing schools of thought regarding the use of introductory crutch phrases and "tag" lines.  Develop your own shtick.  Consider whether these beginning and ending phrases make questions longer and detract from the force of your question.  While some beginnings and endings to questions are necessary to gain initial control over a witness, once the rhythm of the question-and-answer has been established, you should consider omitting them.  And though it sometimes may be helpful to use such interrogative phrases because they force you to ask a leading question, wean yourself from their use as you gain experience."


Wolff's significant other, Sienna, chimed in, "My difficulty has been in getting the witness to agree with my point of view - - it seems the witness is always arguing with me - - am I wrong?"  Atticus softly suggested, "It sounds like you are asking for conclusions or giving the witness an opportunity to press his/her agenda.  To keep the jury attuned, you must pin down the facts during the commitment or favorable testimony phase of cross examination.  Paint a vivid word picture so that the jury actually sees in the courtroom the message you are sending.  Avoid the tendency to ask for conclusions, evaluations, or opinions.  Technically, your question may be improper unless the witness is qualified or a foundation has been laid for lay opinion. As a practical matter, the witness' opinions are less effective than facts that lead the jury to conclusions, and opinion questions may yield dangerous answers.  Stick to the facts and resist the urge even when you suspect the witness has an opinion favorable to your theory.  Jurors respect facts and have a tendency to question opinions."  


Sienna inquired, "The facts can be very dangerous - - shouldn't I try to get the witness to agree with my interpretation of the facts?"  Atticus responded, "One of the cardinal rules of cross examination is save the ultimate point for summation.  In summation, you put your spin on the facts at a point in time when the witness is not on the witness stand to contradict you.  It is critically important to pin the witness down to the precise fact or a version of the facts which is favorable to your theory of the case.  You must know when the witness is favorable or agendized and plan your cross accordingly. The language you use and the facts you establish out of the mouth of the witness  creates a persuasive word picture which enables your theory of the case to come alive in the collective minds' eye of the jury."


Wolff interrupted, "How do we close off avenues of escape during redirect if we don't get the witness to agree with our point of view or our interpretation of the facts during cross?"  


Atticus intoned, "Closing off avenues of escape on redirect results from pinioning the witness to a position peg by peg during the commitment phase of cross.  Brainstorming preparation reveals potential avenues of escape.  During cross, you must methodically seal off all avenues of escape.  By selecting your chapters of cross, you limit the battlefield upon which redirect will be conducted.  By carefully choosing your chapters of cross and then sequencing these chapters, you may very well discourage any redirect.  Redirect is difficult to plan or script.  If you close with a power chapter of cross which leaves the witness and/or adversary disillusioned with the witness' performance, you may very well discourage any redirect.  Be careful if your last chapter has ended with you arguing with the witness, your adversary may be emboldened to risk redirect.  But redirect opens the door to recross.  So choose your chapters and sequence them so that all doors are closed leaving no room for risky redirect.”  


Sienna observed, "Cross can be really dangerous" to which Atticus responded "Not as dangerous as direct examination."  Wolff chimed in "You're not suggesting that direct examination is more difficult than cross examination are you?"  Atticus sipped on his sarsaparilla, looked at Sienna and Wolff saying, "Let's wet our whistles and come back next month."

